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Introduction 

Guyana is South America’s only English speaking country. It is bordered on the north by 

the Atlantic Ocean, by Venezuela in the west and to the south by Brazil. Part of Guyana 

falls within the Amazon river system and the name “Guyana” means “land of many 

waters.” The country has four main rivers - the Berbice, Corentyne, Demerara, and 

Essequibo rivers - as well as a host of smaller rivers, creeks and streams. The Essequibo 

River which drains over half the country is a major river by international standards.  

Guyana covers 215,000 square kilometres (83,000 square miles approx) and is divided 

geographically into five zones viz., the coastland, the interior plains, the western 

highlands, the southern uplands, and the southwestern savannahs. The coastland is a low, 

flat, narrow, alluvial belt, which was reclaimed and drained by Dutch settlers. At high 

tide this coastal belt lies 1.5 feet to 3.5 feet below the mean high-water
 
mark.

2
 It is 

protected from saltwater intrusion by sea walls, groynes, dams and canals. The bulk of 

Guyana’s agriculture takes place on the coastland. The rest of the country is regarded as 

hinterland. 

 

The average annual rainfall in Guyana is about 2300mm, varying from about 1800mm in 

the savannahs to over 4300mm in parts of the rainforest. The actual rainfall in any month 

can vary significantly and droughts or flooding can occur. In the southern part of the 

country, heavy rainfall causes widespread flooding but by the end of the dry season, 

creeks and ponds may dry up.  

 

The amount of water resources in Guyana compares favourably with the level of 

consumption. Groundwater is the main source of public water supply in the coastal zone. 

Lying beneath the coastal zone are three significant layers of sand known as the Upper 

Sands, A sands and B sands. The A and B sands are separated by clay. Under these sands 

lie the aquifers that supply water for domestic use and some water for industrial use.  In 

this part of the country, once a well is dug the water rises above ground level without 
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having to be pumped. In the hinterland, both ground and surface water are used. 

 

Guyana’s population comprises approximately 751,223 people of African, Amerindian, 

Chinese, English, Indian, and Portuguese descent.  There are nine officially recognised 

Amerindian tribes viz., the Akawaio, Arecuna, Arawaks, Carib, Makushi (Macuxi), 

Patamona, WaiWai and Wapishana. The official census figures show that the Amerindian 

population has increased from 46,722 in 1991 to 68,819 in 2002
3
  - an increase of forty-

seven percent in just eleven years. Roughly ninety percent of the population lives on the 

coastland. Most of the hinterland population comprises Amerindians living in traditional 

communities. Also within the hinterland are the growing townships of Mabaruma, Port 

Kaituma, Mahdia and Ituni, and the small town of Lethem, all of which are multi-ethnic.  

Guyana won its independence from Britain in 1966 and became a republic in 1970. It is a 

constitutional democracy with a National Assembly elected by proportional 

representation.  

 

The Legal System 

In order to assess the role of customary law, some understanding of Guyana’s legal 

history is necessary. In the sixteenth and seventeenth century, Dutch traders established 

posts and settled in Guyana, mainly on the banks of the major rivers – the Essequibo, the 

Demerara and the Berbice – but still relatively close to the coast. It is unclear to what 

extent the Dutch interfered with Amerindian rights and access to water in the areas where 

they established these settlements. The Dutch did not have a policy of removing 

Amerindians from the land but as the settlers made their plantations, the Amerindians 

moved deeper into the hinterland, in effect relinquishing parts of their territory to the 

Dutch and possibly abandoning their use of water in these areas. The Dutch issued 

transports (titles) for the land along the river banks. Transports convey absolute 

ownership to the land unless there is a restriction noted on the transport itself. Existing 

transports do not appear to have any restrictions relevant to Amerindian rights and it 

seems that any customary rights that Amerindians may have had over these areas no 

longer exist, either because of extinguishment or simple abandonment. In other areas not 

settled by the Dutch, it should be assumed that Amerindian customary rights to water 

remained in existence unless there is clear evidence to the contrary. 

 

Many of the historical records are not easily available and a great deal of research 

remains to be carried out. However it seems that the Dutch gave very little recognition to 

customary law. On the contrary Dutch policy as adopted by Laurens Storm van’s 

Gravesande, the Director-General of the Essequibo Colony from 1743 to 1772, was to 

encourage the Amerindians to bring their cases before the Dutch authorities instead of 

allowing the Amerindians to resolve their problems in accordance with Amerindian 

custom. The Dutch authorities applied Roman-Dutch law in their colony to whoever fell 

within their jurisdiction and according to one historian, “Undoubtedly and irrefutably, the 
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Indians accepted the jurisdiction of the Dutch.”
4
  

 

In 1803 the Dutch surrendered their colonies to the British. Under the Articles of 

Capitulation the British agreed that in relation to Essequibo and Demerara, “The Laws 

and Usages of the Colony shall remain in force and be respected…” In the separate terms 

of capitulation for the adjacent colony of Berbice, set out in a Proclamation of 25
th

 

September 1803, the British gave the same guarantee that the laws of Berbice would be 

respected. The two colonies were united into the single colony of British Guiana, in 1831. 

The British inherited the legal relations which the Dutch had with the Amerindians. They 

exercised jurisdiction over the Amerindian tribes in the colony and British officials dealt 

with numerous disputes brought to them by the Amerindians. The British also appointed 

Amerindian chiefs as captains with the powers of constables, and continued the Dutch 

practice of giving them staves of office.
5
   

 

With the transfer of power to the British, English settlement increased. English judges 

were appointed and were required to apply the law of the colony – namely Roman-Dutch 

law - with which many of them were unfamiliar. The First Puisne Judge of British Guiana 

was an English Barrister, “somewhat impatient of colonial ways, and apparently not 

desirous at his time of life of acquiring any legal knowledge beyond that of the English 

law which he brought with him.”
6
 English law was introduced in some areas but the 

result was “an incongruous medley of Dutch and English legal principles.”
7
 

 

This unsatisfactory situation was finally addressed in 1916 by the Civil Law of British 

Guiana Ordinance which replaced Roman-Dutch law with English law. However the 

English law of real property (land law) was deemed to be inappropriate for Guyana and 

instead the rules relating to personalty (property other than land) were introduced to 

govern land and interests in land. The Ordinance also provided that if there was a rule or 

custom of Roman-Dutch law for which there was no English equivalent, the court would 

be required to give effect to Roman-Dutch law as advisable in the interests of equity. 

Consequently many of the principles of land law in Guyana, derive from “that remarkable 

body of law which has become known as the Roman-Dutch law.”
8
  

 

The existence and continuation of customary rights depends in part on the effect of early 

Dutch settlement and the extent to which traditional rights to water were either 

recognised, or at least not interfered with, by the Dutch and later by the British.  The 

Ordinance specifically provided that there was to be no deprivation of any right of 

ownership or other right, title or interest acquired before the Ordinance came into force 
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on the first of January 1917. Any customary rights which existed in 1916 were saved by 

the Ordinance and if there was no equivalent interest in English law then the Roman-

Dutch right would be protected. 

 

 

 

 

Land Ownership  

 

It is necessary to look briefly at land ownership in Guyana since it affects rights to water. 

All land in Guyana is either owned by the State or held privately. Amerindian 

communities who do not own land, occupy and use State lands. Amerindian communities 

who own land, have titles under which the land is granted to them by the State absolutely 

and forever. The State retains ownership of ground water and minerals but the normal 

appurtenances and privileges attaching to ownership are transferred. Amerindians 

continue to use ground water on the lands that they own but it is not clear whether this is 

as an incident of land ownership or as a customary right. Most importantly, the land is 

held collectively by the whole community, in accordance with Amerindian customs and 

traditions. Subject to certain limited exceptions, Amerindian land is inalienable and can 

only be leased for use which is consistent with the community’s cultural attachment to 

the land.  

 

Although Amerindian land is held communally it is still a form of private property and, 

like other private property, it is constitutionally protected against a taking by the State. It 

should be noted that the Constitution allows the State to take land owned by an 

Amerindian village if the taking is necessary for the “care, protection and management” 

of the land and if the taking is authorised by a new law. This provision has never been 

used. It has to be read subject to the strict constitutional prohibition against 

discrimination and it is difficult to envisage a situation in which the State could validly 

take Amerindian land.  

There are 106 recognised Amerindian communities. Eighty-five of these have title to land 

and are listed in Table 1.
9
 Seventy-four of these communities were granted legal titles 

either in 1976 or later in 1991. The settlement of the remaining eleven land claims during 

the last three years, has doubled the total amount of land held by Amerindian 

communities under absolute title. There are approximately another twenty-one 

communities who occupy land without any having any formal legal title to it. These 

communities are listed in Table 2.
10

  

 

Land claims have generally been settled amicably between the community and the 

Government.
11

 In recent years there has been criticism by advocacy groups that the 

process was not open. Following consultations with Amerindian communities, the 
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Amerindian Act 2006 now provides a formal mechanism for settling land issues on the 

basis of occupation and use, as well as the customs and traditions of the Amerindian 

community. There is also a requirement to take into account the community’s spiritual 

attachment to the land. Communities who do not own land or who believe that their lands 

are inadequate must now go through this formal procedure. Communities also have a 

statutory right to appeal against the final decision even if it is prima facie reasonable. 

A related issue is the land rights of other groups in Guyana. On 19
th

 July 1999 the report 

of the Constitution Reform Commission, was laid in the National Assembly.  In that 

report the Commissioners stated that, “The complex issue of land rights was carefully 

considered in its several dimensions, including the extent to which the acknowledgement 

of the land rights of one group might affect the status of the demands of any other group. 

The issue of ancestral rights of African-Guyanese was brought forward as one such 

stance.”
12

  There is as yet no case law or statute which confirms or rejects the idea of 

African ancestral rights in Guyana. African-Guyanese would arguably fall within the 

definition of indigenous peoples contained in the provisions of Convention (No 169) 

concerning Indigenous and Tribal Peoples in Independent Countries. Although Guyana is 

not a signatory to that Convention and therefore not bound by it, Guyana is unlikely to act 

inconsistently with a norm of international law. Within Guyana, the question of African 

ancestral rights remains unclear and further research is required. 

Customary Water Rights and Practices 

At present Amerindian communities continue their traditional practice of using surface 

water at will. Communities tend to be established close to safe and reliable sources of 

water such as creeks and smaller rivers which they depend on for their water supply. 

Community water use is domestic and agricultural. Any industrial type use by 

Amerindians is sporadic and is limited to small-scale mining.
13

 Safe sources of drinking 

water are preserved by ensuring that certain springs and creeks are reserved for drinking. 

Other uses such as washing or bathing are prohibited near those water sources. Many 

communities still retain their traditional practice by which the women go down to the 

river together to bathe or wash clothes at a specific time. The opportunity to talk, share 

confidences or discuss village business has helped to sustain a strong sense of 

togetherness in these communities.  

Some communities also rely on ground water and have either dug shallow wells close to 

their homes or have been provided with wells under development projects. In areas such 

as the Rupununi in southern Guyana, there is insufficient hydrological data to determine 

whether this use of ground water is sustainable over the long term. 

Historically there has been sufficient water for each person or family within the 

community to abstract whatever is needed for their use. Water resources in Guyana are 

abundant relative to the size of the Amerindian populations using them. With a few 
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exceptions communities have relatively low populations (under 1200) occupying and 

using relatively large tracts of land.
14

 The pressure on water resources is also reduced by 

the fact that families tend to live at some distance from one another, to locate their farms 

away from the village and in some cases to use different creeks and ponds. 

 

Amerindian communities rarely, if ever, make formal rules for water allocation.  If there 

is a shortage then the community would decide by consensus how to use water resources. 

It remains the established practice in Guyana for Amerindian communities to take water 

at will (whether from ground or surface sources) without payment or any restriction by 

the State. 

 

Traditional arrangements 

 

 Amerindian communities have developed a practice by which they are administered by a 

council which is elected by the community. The council is led by a Touchau who is also 

elected.  This practice was given legal recognition in the Amerindian Act 2006. 

Following consultations with Amerindian communities, the law now provides for 

elections by secret ballot. Only Amerindians may be elected to the council or hold the 

position of Touchau. As the elected leader of the village the Touchau is regarded as 

having greater influence than individual members of the council. However he does not 

have any formal powers to impose a decision on the council, the community or any 

individual members.  

 

Amerindian rights are held collectively by the community and the community meets 

regularly (but not necessarily frequently) to discuss community business and take 

decisions. Amerindian communities traditionally make decisions collectively and work 

on the basis of consensus. Individual needs and perspectives are expected to be taken into 

account by the community as a whole but the individual also has responsibilities to the 

community. The division of responsibilities and power between the council and the 

community varies from one community to another. In some communities, the Touchau or 

council have been known to enter into agreements for mining and logging without the 

consent of the community. In other communities, the Touchau and council regularly 

consult the community and take decisions which reflect the wishes of the community. 

Following consultations with Amerindian communities, the Amerindian Act 2006 

formally recognises the community meeting as a decision making organ and sets out the 

specific duties of the Touchau and council.  

 

The Amerindian Act 2006 formalises and expands Amerindian control over water 

resources. The Act gives the Amerindian village
15

 councils a function “to promote the 

sustainable use, protection and conservation of lands and the resources on those lands.” 

Water would fall within the scope of “resources.” The Act also gives village councils the 

power to make rules governing, “the control, maintenance, protection and use of water 
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supplies, including the construction and regulation of wells which are owned by the 

Village or for which the Village is responsible.”  The rules have to be approved by two 

thirds of the village gathered in a formal village meeting. The rules must not conflict with 

national law. Once the rules are published in the Gazette they are legally binding on all 

members of the Amerindian community and anyone who enters the village lands. A 

village council may also enforce those rules by imposing a fine or community service on 

the person who broke the rules.
16

 The law therefore gives Amerindian communities 

power to protect their water resources (at least in relation to activities on their land) and 

therefore to protect the exercise of their customary rights. 

 

Dispute Settlement 

 

If there is a dispute within an Amerindian community, it is usually settled by a meeting 

between the disputants. If the matter is not resolved or the dispute is more serious, the 

Touchau may be asked to be present, to provide advice and to mediate. The disagreeing 

parties may also involve other people whose judgement they respect, such as the teacher 

or former Touchaus. In some cases a dispute may be brought to the council for their 

advice and recommendation. Disputes may also be taken up at a community meeting with 

different community members giving their opinion on how the issue should be resolved. 

The emphasis is usually on reconciliation and on ensuring that the solution is fair to both 

parties. Neither the council nor the Touchau has power to impose a settlement. Where 

there is a dispute between members of two different villages, there are usually meetings 

between the disputants, who may be accompanied by their Touchau or other members of 

the respective councils. They will also mediate and attempt to reach a solution on the 

basis of consensus. Amerindians have unrestricted rights of access to the judicial system 

and are free to sue one another in court. However the adversarial system which results in 

a winner and a loser conflicts fundamentally with the way Amerindian communities seek 

to resolve disputes. So far, court does not appear to be an option that is used among 

Amerindians. 

 

Disputes between Amerindian communities and non-Amerindians over water have 

occurred in areas where mining operations affect the quality of water for drinking and 

fishing. The Prime Minister, the Guyana Geology and Mines Commission, the 

Environmental Protection Agency, miners and Amerindian communities have had 

various discussions in an attempt to resolve the problems. Again, although Amerindians 

have unrestricted rights of access to the judicial system it would seem that there has been 

no litigation by Amerindians over water use. 

 

In recent years, communities have also begun to seek the advice of the Minister of 

Amerindian Affairs when there is a disagreement within the community, usually 

involving the council and individuals who feel that they have been treated unfairly. The 

Minister does not have the power to impose a decision but her advice is usually followed. 

The Ministry of Amerindian Affairs has created a system of community development 
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officers who provide support and advice to the communities in their region. All 

community development officers are Amerindians who have been provided with training 

in legal and social issues through the Ministry of Amerindian Affairs. The community 

development officers have no official powers to settle disputes, but may support and 

strengthen the traditional approaches. 

 

 The Patamona communities in central Guyana have created a body, the Amerindian 

Touchaus Area Council, to oversee affairs in their region. The council, which is a legally 

registered entity, is made up of all of the elected Touchaus in the region. Its meetings are 

held in the communities and are open to all members of the community. The Minister of 

Amerindian Affairs, members of local government bodies such as the Regional 

Democratic Council, and representatives of international agencies such as the European 

Commission have all taken part in the council’s meetings. The council has been a forum 

for discussion of various issues affecting the communities and for the resolution of some 

disagreements. Apart from the Amerindian Touchaus Area Council, non-governmental 

organisations are regarded by Amerindian communities as separate external entities and 

they have no role in settling disputes. In some areas, divisions within communities have 

been created and exacerbated by advocacy groups and this has put traditional decision 

making structures under pressure. The Amerindian Act 2006 does not affect the rights of 

non-governmental organisations, but it does recognise and reinforce the traditional 

authority and practices of the community and village council.   

 

Statutory water rights 

 

Under the Civil Law of British Guiana Ordinance 1916 and the English Common Law, 

all territorial waters (including rivers, canals and lakes) belong to the State, as successor 

to the Crown.  State ownership is subject to public rights for fishing and navigation. The 

River Navigation Act (Cap 50:01) allows the State to regulate travel on the rivers. The 

State Lands Act (Cap 62:01) was passed to regulate State rivers and creeks as well as 

State lands. Section 4 of the Hydro-electric Power Act (Cap 56:03) confirms that, “the 

property in and the sole right to the use of all State water powers are hereby declared to 

be vested in and shall remain the property of the State.” This State right is subject to “any 

rights lawfully held” but these rights are not specified. 

State ownership of water was reinforced in 2002, as part of a major reform of the water 

sector.  The Water and Sewerage Act 2002, regulates ownership, management, control, 

protection and conservation of water resources as well as the provision of safe water. 

Under Section 18 of the Water and Sewerage Act 2002 “the ownership of all water 

resources and the rights to own, use, abstract, manage and control the flow of water are 

vested in the State,” but this is subject to any existing rights. The Water and Sewerage 

Act 2002 provides that these existing rights are saved upon the terms of their grant or the 

lawful authority under which they are held. Amerindian customary rights to water 

therefore remain intact to the extent that they still existed in 2002.  

Since all water belongs to the State, the Water and Sewerage Act 2002 makes it illegal to 

operate a borehole without a licence or other lawful authority. The operator is required to 
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apply for a licence or risk a fine. The licence application must be made to the 

Hydrometeorological Department (Hydromet). The licence grants rights to abstract and 

use water. Those rights are subject to restrictions whose purpose is to ensure that water is 

used in a sustainable way. The licence holder has a statutory duty, “not to exercise his 

rights in such a way as to jeopardise or threaten the water supply for existing or potential 

water users…” This obligation should ensure that there is no interference with 

Amerindian customary access to water.  

 

Hydromet is required to give priority to domestic use over all other kinds of use when 

issuing licences. The Water and Sewerage Act 2002 imposes on Hydromet a duty to 

specify in the licence the maximum and minimum quantities of water which may be 

abstracted on a daily and an annual basis. This provision is particularly important in those 

areas where unrestricted use may result in future shortages. If there is likely to be 

insufficient water, Hydromet has the power to amend the licence in order to 

accommodate existing or authorised water uses. However other licences for that area 

must be amended in an equitable manner. Hydromet can also amend the licence to protect 

the quality of the water resource. Any abstraction which exceeds the levels set in the 

licence is unlawful and allows Hydromet to suspend or cancel the licence. 

 

In the case of surface water the Water and Sewerage Act 2002 merely provides that, “No 

person shall divert or abstract surface water in an amount which exceeds that prescribed 

by regulations unless such diversion or abstraction is authorised by a valid licence or by 

law.”
17

 No regulations have yet been made and no licences have been issued for 

abstraction of surface water. 

 

Administrative Arrangements 

 

The administrative arrangements for water resources and water rights in Guyana are 

divided among different agencies. This has led to a lack of clarity, concurrent jurisdiction 

and potential for institutional conflict. The Minister of Housing and Water is the minister 

with primary responsibility for water under the Water and Sewerage Act 2002. He has a 

duty to develop a national water policy for the use of water resources. However the Water 

and Sewerage Act 2002 gives the Minister of Agriculture the power to make drought 

orders and to restrict the use of water. The Water and Sewerage Act 2002 establishes a 

National Water Council whose role is to advise the Minister on the development of a 

national water policy which will contain the strategies, objectives, plans, guidelines and 

procedures to ensure the equitable allocation of water in Guyana. The Minister of 

Housing and Water is responsible for appointing a public supplier who has the duty to 

provide potable water for domestic purposes and a satisfactory supply of water for 

industrial and commercial purposes. There has to be a public supplier for every region in 

Guyana. The current public supplier is Guyana Water Inc., a company which is wholly 

owned by the Government of Guyana. It operates under a licence for twenty-five years 

and its obligations include providing potable water to Amerindian communities. 

                                                 
17

 Water and Sewerage Act 2002, section 20. 



WARNING: THIS STUDY IS OUT OF DATE. IT HAS BEEN SUPERCEDED BY 

LEGISLATION IN PARTICULAR THE AMERINDIAN ACT 2006 WHICH 

GUARANTEES AND PROTECTS AMERINDIAN LAND TITLES 

 

 10 

 

Hydromet is responsible for operating the licensing system for ground water and, when it 

comes into operation, the system for licensing surface water. Hydromet is responsible for 

verifying existing lawful uses and for bringing those uses within the regulatory 

framework established by the Act. Hydromet is also responsible for establishing and 

maintaining systems to monitor water quality and use. Hydromet reports to the Minister 

of Agriculture not the Minister of Housing and Water. 

 

Legal status of customary water rights and interface with statutory rights  

 

Customary practices are protected by the Constitution to the extent that these practices 

can be brought within the Constitutional guarantees for fundamental rights and freedoms. 

As mentioned above Amerindian land titles are constitutionally protected as private 

property. Similarly the Amerindian traditional mining privilege over land is capable of 

constitutional protection as an interest in land. Traditional rights to traverse rivers could 

be protected under provisions guaranteeing freedom of movement. 

 

 One approach taken by the legislature to avoid conflict with customary rights has been to 

exempt Amerindians from the requirements of new laws.  For example, Amerindians are 

allowed by statute to fish, hunt and forage in the Kaieteur National Park which is 

otherwise a strictly protected area. Another example is the River Navigation Act which 

exempts Amerindians from the requirement to carry lights on their boats except when 

travelling below the first falls i.e. on the busier lower reaches of the rivers. 

 

 The second approach adopted by the legislature has been to save Amerindian rights 

without defining what they are. The State Lands Act, provides that, “Nothing in this Act 

shall be construed to prejudice, alter or affect any right or privilege legally possessed, 

exercised or enjoyed by any Amerindian in Guyana” but it does not say what these rights 

and privileges are.  The State Lands Act gave the Minister power to make regulations 

defining the rights and privileges to be enjoyed by Amerindians in relation to rivers and 

creeks, thereby implicitly recognising that Amerindians have some rights in relation to 

the rivers and creeks. That ministerial power, which had not been used for many years, 

was removed by the Amerindian Act 2006.  The Water and Sewerage Act 2002 follows 

the second legislative approach. Section 94  provides that, “Nothing in this Act shall be 

construed to prejudice, alter or affect any right, privilege, freedom or usage possessed or 

exercised by law or by custom by any person”  but does not say what these rights etc. are 

nor how they may be identified. However this particular statute does contain a procedure 

for verifying whether existing use is lawful. In the case of a dispute as to whether a use is 

customary or not, an Amerindian community would be entitled to use this procedure and 

obtain verification of their customary right to use water. 

 

 Much of the confusion surrounding Amerindian customary rights has been removed by 

the Amerindian Act 2006 which protects traditional rights and privileges held legally or 

by custom. The right or privilege must be held collectively by the Amerindian 

community, must be for subsistence and must be exercised sustainably in accordance 
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with the spiritual relationship which the community has with the land in order to qualify 

as a traditional right and fall within the protection of the statute. Amerindians would 

therefore be entitled to continue to exercise their customary rights to abstract and use 

water in lands and forests owned by the State.  

 

If the use or abstraction of water does not fall within the statutory definition of a 

customary right or if it is shown that the customary right claimed does not exist, then the 

community would be required to apply for a licence. Water licences contain mandatory 

provisions which require the licence holder to measure and record the daily and annual 

rates of abstraction, water quality and water level. It is also a condition of each licence 

that the licence holder must pay an annual administration fee and an annual abstraction 

fee. Provided that the licence related only to abstraction which exceeded what the 

community is entitled to by custom, there would be no conflict with customary rights to 

use water without payment.  

The Minister responsible for agriculture has wide power to make drought orders but he 

may not exercise his power in such a way as to interfere with customary rights. The 

Minister responsible for water also has a duty to ensure that he discharges his functions in 

such a manner that communities are protected from severe hydrological events such as 

floods and droughts. In discharging this duty the Minister would be expected to protect 

customary use and traditional access to water. 

 

The National Water Policy may also set out strategies, objectives, plans, guidelines and 

procedures to protect communities from severe hydrological events. The Act imposes on 

the Minister an obligation to consult Amerindian councils when he is developing the 

national water policy. This provides an opportunity for the Amerindian communities to 

ensure that their customary use is recognised and safeguarded within the policy. 

 

Judicial and other records of conflict between customary water rights and statutory 

water rights 

 

All judicial records are kept in the Supreme Court Registry in Georgetown. Records are 

not computerised and all cases which are filed with the court have to be entered in a large 

bound volume. In order to check on a case, the counter clerk must retrieve the volume for 

the year in which the case was filed and physically leaf through it until he finds the 

relevant entry. This system makes it difficult and time consuming to track cases. In 

addition cramped conditions make storage and retrieval of files difficult and it is not 

always possible to find documents and files in the vaults, even when they are located in 

the records.  

 

Significant court decisions are recorded in the Guyana Law Reports but the volumes 

which deal with cases from 1977 onwards have not yet been printed.  Lawyers therefore 

rely on conversations with one another to find out what decisions might be relevant to 

their cases.  Decisions of the Court of Appeal are binding and constitute part of the law of 

Guyana, but these decisions are not easily accessible to practitioners. This is a highly 

unsatisfactory situation and inevitably affects the quality of legal advice that may be 
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given and the development of jurisprudence.  

 

It was not possible to find any records of a conflict between customary water rights and 

statutory rights in the judicial records. While this is not conclusive, it is persuasive since 

such a conflict would be regarded as very significant and would receive publicity. 

 

Threats to customary water use 

 

In all areas of Guyana where mining takes place, pollution is a threat to water supplies. 

Mercury is used in small scale mining by individuals, known locally as porknockers, who 

travel through the interior searching for gold. Their use of mercury is difficult to regulate 

and monitor and there is little awareness of the dangers which mercury poses to health. 

The situation is exacerbated by the influx of garimpeiros who use mercury in the 

hinterland, and by the inability of the Guyana Geology and Mines Commission to take 

effective action. The Environmental Protection Act 1996 requires the Environmental 

Protection Agency to carry out an environmental impact assessment where there is a 

series of similar activities that cumulatively may significantly affect the environment, but 

such cumulative assessment has not been done.
18

 

 

Water supplies are also affected by missile dredging in which high powered hoses are 

used during mining operations to break away the river banks. These banks collapse into 

the rivers and result in high levels of turbidity. Trees and other vegetation destroyed in 

the process further clog the rivers. As the gold reserves in the rivers become exhausted 

miners have been moving into the smaller creeks with the same adverse impacts. Dredges 

used on land also contribute to the turbidity and pollution of waterways. It is already 

illegal to pollute the rivers and impede free use or navigation but enforcement is 

inadequate. 

Amerindian communities are particularly vulnerable because they live in the hinterland 

where mining takes place and they use water direct from the source.  Some villages 

councils have also illegally given miners permission to operate on village lands. Such 

arrangements are generally made without legal advice and have been to the detriment of 

the community.  

 

Amerindian villages have a legal right to stop miners and others who are not members of 

the community from entering their lands but village councils have not used this power 

effectively. The Amerindian Act 2006 now makes it a criminal offence to enter 

Amerindian land without the village council’s permission.
19

 The Amerindian Act 2006 

further strengthens the community’s position by making it a criminal offence to mine on 

Amerindian land without the free prior informed consent of the community. The law also 

requires the miner to enter into a written agreement containing mandatory terms for 

environmental and social protection including an obligation on mining personnel to 

comply with the village council regulations. The Environmental Protection Act 1996 

                                                 
18

 Environmental Protection Act 1996, Section 17. 
19

 Amerindian Act 2006, section 5. 
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gives Amerindian communities further legal remedies. Amerindian communities can 

apply for injunctions to stop damage to the environment and can therefore stop mining 

activities which pollute their water supply. The Environmental Protection Act 1996 also 

provides that any person who has suffered loss or damage can obtain compensation. Loss 

or damage includes personal injury and pecuniary loss.  

 

Conclusion  
 

It is clear that the laws of Guyana protect the customary rights held by Amerindian 

communities, particularly those which relate to land and water. Certain rights are 

constitutionally protected because they are fundamental rights and freedoms. Many 

customary rights are protected by a series of different laws either saving customary rights 

or exempting Amerindians from the restrictions that apply to other Guyanese, so that they 

may continue their customary practices.  

 

Certain activities (e.g. pollution of the rivers through mining) which threaten the exercise 

of customary rights are already illegal. Amerindians have equal rights of access to the 

judicial system to protect their customary rights although for the most part they have not 

used it. Furthermore the abundance of water resources in Guyana means that there is very 

little legal threat to the Amerindian practice of taking water at will without payment.  

 

The Amerindian Act 2006, which recognises and protects collective rights and customary 

practices, has removed many of the earlier uncertainties surrounding Amerindian 

customary rights. However the law remains unclear in some areas, as a result of the 

retention of Roman-Dutch law and the introduction of English personalty (as opposed to 

English land law). Case law from other jurisdictions may provide guidance but they must 

be read with caution because of Guyana’s different legal system and historical 

background.  

 

The lack of accurate historical data regarding Amerindian activities, makes it difficult to 

show that a practice is in fact traditional or customary and not a recent practice. Further 

research is necessary to establish and record actual use by Amerindians. It would also be 

important to conduct further research on the issue of African-Guyanese ancestral rights. 
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Amerindian Villages with absolute legal title to the land they occupy and use 

 

No  Name  Administrative Region 

1 Assakata 1 

2 Baramita 1 

3 Bumbury Hill 1 

4 Kwebanna 1 

5 Santa Rosa 1 

6 Sebai 1 

7 Waramuri 1 

8 Chinese Landing 1 

9 Hobodia 1 

10 Hotoquai 1 

11 Kamwatta 1 

12 Kokerite 1 

13 Koriabo/Barima 1 

14 Manawarin 1 

15 Red Hill 1 

16 Tobago and Wauna (White Water) 1 

17 Waikrebi 1 

18 Warapoka 1 

19 Santa Cruz 1 

20 Arukamai 1 

21 Akawini 2 

22 Bethany 2 

23 Capoey Lake 2 

24 Kabakaburi 2 

25 Mashabo 2 

26 Mainstay/Whyaka 2 

27 St. Monica (Karimap) and Karawab 2 

28 Tapakuma (St. Deny's) 2 

29 Wakapoa 2 

30 Santa Aratak 3 

31 St. Cuthbert's Mission 4 

32 St. Francis (Moraikobai) 5 

33 Orealla/Siparuta 6 

34 Arau 7 

35 Chinoweing 7 

36 Jawalla 7 

37 Kurutuku 7 

38 Kaikan 7 

39 Kako 7 

40 Warawatta 7 

41 Paruima 7 
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42 Phillipai 7 

43 Waramadong 7 

44 Kaburi 7 

45 Chenapou 8 

46 Itabac 8 

47 Kaibarupai 8 

48 Kamana 8 

49 Kanapang 8 

50 Kato 8 

51 Kopinang 8 

52 Kurukabaru 8 

53 Monkey Mountain 8 

54 Paramakatoi 8 

55 Taruka 8 

56 Waipa 8 

57 Campbelltown 8 

58 Micobie 8 

59 Shulinab (incl. Meriwau and Quaiko) 9 

60 Massara 9 

61 Yakarinta 9 

62 Toka 9 

63 Potarinau  (incl. Shiriri) 9 

64 Sand Creek 9 

65 Konashen 9 

66 Annai (incl. Rupertee) 9 

67 Yupukari (incl.Kaicumbay) 9 

68 Karasabai  (incl. Tiger Pond) 9 

69 Moco Moco 9 

70 Nappi 9 

71 St. Ignatius (Kumu, Quarrie) 9 

72 Sawariwau 9 

73 Achiwib 9 

74 Aishalton 9 

75 Awarewaunau 9 

76 Maruranau 9 

77 Shea 9 

78 Karaudarnau 9 

79 Fairview 9 

80 Hururu 10 

81 Wikki-Calcuni 10 

82 Great Falls 10 

83 Malali 10 

84 Weroni 10 
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85 Muritaru 10 
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Amerindian communities who do not own land 

 

No  Name  Administrative Region 

1 White Water 1 

2 Kariako 1 

3 Yarakita 1 

4 Batavia 7 

5 Karau Creek 7 

6 Isseneru 7 

7 Kambaru 7 

8 Tassarene 7 

9 Karisparu 8 

10 Tuseneng 8 

11 Apoteri 9 

12 Crashwater 9 

13 Rewa 9 

14 Katoka 9 

15 Katoonarib 9 

16 Parikwarunau 9 

17 Rupanau 9 

18 Parabara 9 

19 Hittia 10 

20 Kimbia 10 

21 Rivers View 10 
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