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(Published in New Guyana Bar Review 2011) 

Protecting Amerindian traditional knowledge: a brief look at Article 8(j) and the 

Amerindian Act 2006. 

 

By Melinda Janki* 

 

Article 8(j) of the Convention on Biological Diversity (CBD) imposes on States a 

limited obligation to protect certain kinds of knowledge, practices and innovations of 

indigenous and local communities.  

 

In March 2006, after three years of consultations with Amerindian communities and 

other stakeholders, Guyana enacted legislation which inter alia contains the 

mechanisms for implementing Article 8(j) of the CBD. The new law  - the 

Amerindian Act 2006 - recognises and protects the spiritual relationship which 

Amerindians have with the land as well as giving Amerindian communities control of 

lands and resources. Guyana is now a model that other States could learn from when 

considering how to comply with Article 8(j). 

 

1. Introduction 

 

In the last hundred years there has been a plethora of international agreements, 

understandings, treaties and conventions to protect flora, fauna and habitats. Some of 

these have attempted to address the problem of conservation through regional treaties
1
 

some through species specific treaties
2
, others through habitat protection.

3
 There have 

also been numerous treaties taking a global approach to natural heritage.
4
 The one 

thing that all these diverse international efforts have in common, is a failure to halt the 

loss of biodiversity and to restore the ecological balance of the planet. Scientific 

assessments of biodiversity loss, damage to the earth’s ecosystems and 

anthropomorphic (and possibly catastrophic) climate change
5
 demonstrate that life as 

we know it is under threat as never before. The Millennium Ecosystem Assessment 

(MA) reported that 60% of the world’s ecosystems are being degraded or used 

unsustainably.
6
 Loss or degradation of habitat affects 86% of threatened birds, 86% of 

threatened mammals and 88% of threatened amphibians. There is less space on the 

planet now for non-human species and their needs that at any other time in the 

planet’s four billion year history.  

 

 

 

 

                                                 
1
 E.g. the Western Hemisphere Convention 1940 (Americas); Treaty for Amazonian Cooperation 1978; 

African Convention on the Conservation of  Nature and Natural Resources 1968 and 2003. 
2
 E.g. Plant Protection Convention 1959;  Atlantic Tuna Convention 1966; Bonn Convention on 

Conservation of Migratory Species of wild animals 1979; Inter-American Convention for the 

Protection and Conservation of Sea Turtles 1982. 
3
 E.g. Convention on Wetlands of International Importance especially as Waterfowl Habitat  

4
 E.g. World Heritage Convention 1982;  Convention on International Trade in Endangered Species of 

wild fauna and flora 1973. 
5
 For a detailed analysis of the impact of climate change see The Economics of Climate Change: The 

Stern Review, Cambridge University Press 2006 
6
 Millennium Ecosystem Assessment (MA), Ecosystems and human Well-being: Synthesis 

(Washington DC: Island Press, 2005). 
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2. The Convention on Biological Diversity 1992 

 

The objectives of the Convention on Biological Diversity include the conservation of 

biological diversity and the sustainable use of its components.
7
 The CBD was signed 

in 1992 by 156 States as well as by the European Community and now has 193 

parties.
8
  Guyana was one of the early signatories.  

 

The CBD shows some significant differences from earlier positions under 

international law.  Previous international agreements such as the International 

Whaling Convention 1946 and the Agreement on Conservation of Polar Bears 1973 

made special exemptions for indigenous communities because of their traditional way 

of life, but regarded these peoples as a threat to conservation because they continued 

to hunt species which had become endangered.  In contrast the CBD focuses on the 

positive contribution that indigenous communities can make to the conservation of 

biological diversity and recognises that the “close and traditional dependence” of local 

and indigenous communities can also be based on sustainable utilisation. 

 

The CBD explicitly recognises the intrinsic value of biological diversity as well as its 

instrumental value (ecological, genetic, social, economic, scientific, educational, 

cultural, recreational and aesthetic). This reference to intrinsic value shows a shift in 

thinking from nineteenth century utilitarianism and is an implicit acknowledgement 

that the value of other species cannot be measured solely in terms of their use to 

mankind. While this does not amount to recognition of the spiritual relationship which 

certain indigenous and local communities have with land, it is certainly supportive of 

that relationship.   

 

2. The State’s obligations 

 

Article 8(j) requires States to  

 

“respect, preserve and maintain knowledge, innovations and practices of indigenous 

and local communities embodying traditional lifestyles relevant for the conservation 

and sustainable use of biological diversity and promote their wider application with 

the approval and involvement of the holders of such knowledge, innovations and 

practices and encourage the equitable sharing of the benefits arising from the 

utilisation of such knowledge, innovations and practices.” 

 

This obligation is subject to three limitations. First it is not absolute. It applies, not 

just “as far as possible” but also “as appropriate,” a determination which would be 

made by the State and which is likely to vary from State to State. The text of Article 

8(j) is capable of more than one reading but it seems that the State’s obligation applies 

only to those communities “embodying traditional lifestyles.” The third limitation is 

that the obligation only covers knowledge, innovations and practices which are 

“relevant for the conservation and sustainable utilisation of biological diversity.”  

Article 8(j) is therefore not authority for a general duty to protect indigenous and local 

                                                 
7
 Article 1. 

8
 Only the United States, Andorra and the Holy See are not parties. 
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communities as such or to protect their culture in general. Finally it is worth noting 

that Article 8(j) is expressly subject to national legislation. 

 

3. National legislation in Guyana 

 

The protection of Amerindian knowledge, innovations and practices should be 

assessed against the international standards set by the CBD and national law. 

Amerindian rights in Guyana are protected in two different ways. The fundamental 

rights and freedoms of Amerindians as individuals are protected by the Constitution. 

These rights are held by all citizens irrespective of whether they are Amerindian or 

belong to one of Guyana’s other ethnic groups. The Constitution outlaws 

discrimination of any kind although it does allow special measures for “the protection, 

wellbeing and advancement” of Amerindians.  In keeping with this Constitutional 

exception the Amerindian Act 2006 creates a regime of special rights for Amerindian 

communities to enable them to realise fully their fundamental rights and freedoms and 

to protect their cultural survival as peoples. Some of these rights in the Amerindian 

Act 2006 also comprise the mechanism for implementing Article 8(j). 

 

Article 8(j) leaves it up to States to decide how the knowledge, practices and 

innovations, which are relevant for conservation, are to be identified and protected. 

Such knowledge, practices and innovations are a manifestation of the community’s 

culture and relationship with the land. Under the CBD the community is dependent on 

the State to protect their culture as well as their resource base unless the State gives 

the community the right to control how its land is used. The Amerindian Act 2006 

removes the community’s dependence on the State and gives the community the legal 

power to make and enforce decisions to protect their culture, knowledge and resource 

base. 

 

Under the Amerindian Act 2006, an Amerindian community is given a legal title for 

lands it occupies and uses. Amerindians currently comprise 9% of the population and 

own 14% of Guyana’s land mass.
9
 The Amerindian Act requires the State to take into 

account the spiritual relationship which the Amerindian community has with the land 

when identifying the total area to be titled and demarcated.
10

   

 

An Amerindian community in Guyana has always been able to identify for itself 

which of its practices and innovations are relevant for conservation. Under the 

Amerindian Act 2006 Amerindian communities have the legal power to continue 

these practices and innovations. Because of the title mechanism, community 

ownership is treated as a form of private property and the title is good against all other 

claimants or users. Since the lands are held by the Amerindian community the Act 

provides that all decisions are to be made collectively through the traditional 

community meetings and the elected Amerindian village council. Thus Amerindians 

have both collective ownership and collective decision making power in respect of 

activities over their lands. Community ownership of the land is constitutionally 

protected against the State and as a result the State may not interfere with any 

activities which fall within Article 8(j). 

 

                                                 
9
Report of the Working Group on the Universal Periodic Review 21 June 2010; UN Doc. A/HRC/15/14 

10
 A community’s lands can be extensive. The WaiWai community of 200 persons hold a legal title to 

2,300 square miles. 
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Article 8(j) also requires that there is equitable sharing of the benefits arising from the 

use of knowledge or practices and innovations of indigenous and local communities 

which are relevant for conservation. This has generally been interpreted to mean that 

the community must benefit from any profitable use of their culture.  However the 

wording in Article 8(j) is wide enough to suggest that the State must put in place a 

system by which private entities are allowed to share in the benefits of these practices, 

perhaps through access to community knowledge.
11

 The use of knowledge, practices 

or innovations is subject to the approval and involvement of the community but under 

the CBD it is still up to the State to determine how this takes place. 

 

When it comes to use of their knowledge and innovations, local and indigenous 

communities face a number of problems in the implementation of this part of Article 

8(j). In most cases their knowledge and innovations are treated as insufficiently 

inventive and as a result they do not have access to national intellectual property 

rights systems to control the use of their knowledge. Furthermore, even when a 

community can show a sufficient level of innovation, the fact that the knowledge is 

held by the community rather than by a single individual is usually fatal to any claim 

for protection under established intellectual property rights systems. Consequently, 

the most effective way for indigenous and local communities to protect their 

knowledge is for them to have control over access by outsiders along with the right 

for Amerindian communities to set their own terms and conditions. This is the 

approach followed in the Amerindian Act 2006.  

 

The Amerindian Act 2006 gives the community the power to control who enters their 

lands. They decide whether a researcher may have access to their lands, natural 

resources and members of the community. They are entitled to refuse entry and 

access.
12

 The State may not override the community’s decision.  

 

Amerindian communities therefore have legal control over their physical resource 

base. This is essential in protecting the community’s right to manage their lands as 

they see best and to develop as they choose. The Amerindian Act 2006 also gives the 

community control over their traditional knowledge/intellectual property. The 

Amerindian village council has the power to make laws regulating access to 

traditional knowledge/intellectual property and regulating the recording or publishing 

of such material.
13

 Communities are now in a position to ensure that they do not share 

any knowledge unless they first agree on the terms, including a fair and equitable 

share in any (albeit speculative) benefits that might arise.  

 

In practice Amerindian communities in Guyana have generally been vulnerable when 

negotiating with outsiders, whether these are NGOs, research institutions or the 

private sector. The Amerindian Act 2006 addresses this through various measures to 

protect the community. It is an offence under national law to enter Amerindian lands 

or carry out research without community permission.
14

 The researcher is required to 

provide information back to the community. A researcher also has a good faith 

                                                 
11

 See also Article 15 which states that access to genetic resources is subject to the prior informed 

consent of the contracting party i.e. the State that has signed the CBD, not the actual knowledge 

holders. 
12

 Section 5 Amerindian Act 2006 
13

 Section 14 Amerindian Act 2006 
14

 Section 5 and section 6 Amerindian Act 2006 
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obligation to negotiate with the village council and enter into a benefit sharing 

agreement before using Amerindian knowledge or materials from the community’s 

lands.
15

 Once again the Amerindian community is free to insist on the terms and 

conditions that they believe will best protect the community’s interests.  

 

In addition the Amerindian village council can make legally binding rules which 

researchers have to obey. Failure to obey can result in a fine imposed by the council 

and failure to pay the fine is an offence under national law. This provision would be 

difficult to enforce with foreign researchers but it puts them on notice that if they do 

not meet basic standards for good practice they will be committing a criminal offence 

- something that reputable institutions at least will want to avoid. 

 

The Amerindian Act 2006 strikes a balance between protecting the Amerindian 

community interest and the national interest (of which the community is part). It 

transfers power to Amerindian communities but also retains a role for the State. The 

CBD reaffirms the principle of State sovereignty over plants, animals, genetic 

resources and other biological resources and this is catered for in the Amerindian Act 

2006. Once an Amerindian community has given its consent to research, a researcher 

must still comply with the provisions of national law including obtaining relevant 

environmental permits. In addition the researcher has to provide the Minister (as well 

as the Amerindian community) with a full written report of her/his activities, copies of 

all recordings and copies of all publications. 

 

The question now is whether Amerindian communities will take the initiative and use 

their powers under the Amerindian Act 2006, to protect their knowledge, practices 

and innovations, and ultimately their cultural survival as peoples. 
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 Section 6 Amerindian Act 2006 


