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EUROPE 
ESTONIA  
“Constitution for Europe” ratified by Parliament: 
Estonia has become the 15th EU Member State to ratify the much-disputed 
constitutional treaty, following a parliamentary vote on 9 May 2006.  The vote in 



favour of ratification was almost unanimous, with 73 votes for ratification, one vote 
against, and no abstentions.   
  Estonia’s ratification comes almost one year after an EU Summit declaration calling 
for a period of reflection, effectively put the treaty on ice.  Planned referenda in the 
Czech Republic, Denmark, Ireland, Portugal, Sweden and the UK have been 
postponed.  Welcoming Estonia’s ratification, Commission officials stressed that 
while much press attention has focused on France and the Netherlands’ “no” votes, 
every vote counts.   
   It is expected that Nordic support for the treaty will continue with Finland ratifying 
the Constitution for Europe during its forthcoming EU presidency, in the latter half of 
2006.  Finland’s first parliamentary vote to begin the five-month ratification process is 
expected to be held on 16 May 2006. 
   Austria, Belgium, Cyprus, Estonia, Germany, Greece, Hungary, Italy, Latvia, 
Lithuania, Luxembourg, Malta, Slovakia, Slovenia and Spain have completed the 
ratification process thus far; all 25 EU Member States must ratify the treaty for it to 
enter into force.  The prospects of this remain slim: although EU heads of state and 
government made a political commitment to resolve the issue within the European 
Council in November 2006, if 80 percent of Member States have ratified the treaty by 
that date, achieving consensus on the treaty in its present form, or even agreeing a 
way forward on the issue, is certain to raise further difficulties. 
http://www.euobserver.com 
Contributor: Noreen O’Meara (BIICL) 
 

SPAIN 
Supreme Court acquits men previously convicted of Al Qaeda involvement: 
The Spanish Supreme Court has acquitted three men who had been convicted of 
membership of a Spanish ‘Al Qaeda’ cell or collaboration with a terror group, in 
September 2005.  The prosecution justified this move on the basis that the evidence 
relied on by the trial court had ‘lacked value and relevance’ and that the evidence 
had never proven that two of the convicted men, Sadik Merizak and Abdelaziz 
Benyaich, were actually mujaheddins.  Benyaich’s conviction for integration into a 
terrorist organisation had been based on video footage of him in Chechnya, which 
had been circulated by the Russian authorities.  Before the Supreme Court, however, 
the prosecution argued that conclusions as to Benyaich’s involvement as a 
mujaheddin or freedom fighter in the Chechen conflict, could not be drawn from the 
footage alone.  A third man, Driss Chebli, was acquitted on the basis that there was 
insufficient information to establish a link between him and the alleged leader of Al 
Qaeda in Spain, Imad Yarkas, also known as Abu Dahdah. 
   Abu Dahdah himself was sentenced to 27 years in prison, for “conspiracy with the 
suicide terrorist” Mohamed Atta and other members of a German Al-Qaeda cell 
based in Hamburg, and for leading the Spanish cell.  However, the Public 
Prosecution Service has requested the sentence to be reduced to 15 years due to 
inconsistent evidence relating to the conspiracy conviction.  Abu Dahdah had been 
presumed to have known of plans for the September 11 2001 attacks in advance.  
His sentencing appeal is still pending. 
   In the related High Court proceedings, Europe’s largest 9/11-related trial to date, 18 
people were given sentences ranging from six to 11 years imprisonment on 26 
September 2005, while six of the alleged members of a Spanish Al Qaeda cell were 
acquitted.  Of the 18 people convicted, four were released on licence in November 
2005 and February 2006 after having completed half of their sentence and with 
appeals pending.  According to the Spanish Criminal Sentencing Act (Ley de 
Enjuiciamiento Criminal), once a sentence is pronounced and appealed against to 
the Supreme Court, the maximum imprisonment before the final sentence must not 
exceed half the sentence imposed.  This is to ensure that the accused does not 



spend more time in prison than necessary in case of an acquittal or a more lenient 
sentence pronounced by the appeal court. 
The judgment of 26 September 2005 can be read (in Spanish) at: 
http://estaticos.elmundo.es/documentos/2005/09/26/sentencia.pdf 
http://www.elmundo.es 
Contributor: Petra Artner (BIICL) 
 

UNITED KINGDOM 
ENGLAND AND WALES 
Electronic signatures - can an email address constitute an electronic 
signature? 
The case of Mehta v J Pereira Fernandes S A [2006] EWHC 813 (Ch) will be of 
interest when it reaches the Court of Appeal in the near future.  The case background 
is as follows: J Pereira Fernandes SA is a Portuguese company supplying bedding 
products, which supplied products to a UK company named Bedcare (UK) Limited.  
Mr Mehta was a director of this company.  The company failed to pay for the goods, 
and J Pereira Fernandes SA sought and obtained a winding up order in 2005.  In 
February 2005, Mr Mehta sent an e-mail to the solicitors of Pereira Fernandes SA, 
offering a personal guarantee of £25,000, with payment to be made at the rate of 
£5,000 per month. 
The e-mail was typed by a third party on Mr Mehta’s instructions, and sent at the 
direction of Mr Mehta.  This was not at issue.  Mr Mehta's name was not typed in the 
body of the e-mail, so it did not contain an electronic signature.  Note: typing your 
name into an e-mail is one form of electronic signature (see Hall v Cognos Limited 
(Hull Industrial Tribunal Case No 1803325/97) and the US case of Iowa Insurance 
Commissioner and Wilkens v Allstate Insurance 457 N.W.2d 1 (Iowa App. 1990)).  Mr 
Mehta subsequently refused to honour the promise in the e-mail. 
   At issue was whether the e-mail address Nelmehta@aol.com satisfied s4 of the 
Statute of Frauds 1677.  District Judge Harrison determined that the e-mail address 
was sufficient to satisfy the Statute.  The decision was appealed, and His Honour 
Judge Pelling QC decided that the e-mail address was not sufficient to satisfy the 
Statute. 
The simple but important issue is this: can an e-mail address be a form of electronic 
signature? 
Two cases in particular support the suggestion that an e-mail address can be a form 
of electronic signature under the provisions of the relevant electronic signature 
statutes.  In SM Integrated Transware Pte Ltd v Schenker Singapore (Pte) Ltd [2005] 
2 SLR; [2005] SGHC 58, Judith Prakash J determined that an e-mail address was 
capable of a signature requirement (reported by Bryan Tan in the e-Signature Law 
Journal, Volume 2, Number 2, 2005, 126 – 127).  In the Greek case of 1327/2001 
Payment Order (reported Georgia Skouma in the e-Signature Law Journal, Volume 
1, Number 2, 2004, 95 – 98),  President of the Court, P. Lymberopoulos, held that an 
e-mail address was capable of being a form of electronic signature.  A full translation 
of the Greek case will appear in the June issue of the Digital Evidence Journal, 
Volume 3 Number 1, 2006.  See also the US case (one of many) of Roger Edwards 
LLC v Fiddes & Son Limited 245 F.Supp.2d (D.Me. 2003).  
Mehta v J Pereira Fernandes S A [2006] EWHC 813 (Ch), judgment of 7 April 2006, 
is available at  
http://www.bailii.org/ew/cases/EWHC/Ch/2006/813.html 
Contributor: Stephen Mason (Director, Digital Evidence Research Programme, 
BIICL) 
 
 

THE AMERICAS 



UNITED STATES OF AMERICA 
Voting Rights Act 1965 – renewal legislation presented in Congress and 
Senate: 
Identical bipartisan legislation has been introduced in the US Congress and Senate 
to renew the Voting Rights Act 1965.  The Act, one of the cornerstones of US civil 
rights legislation, codifies the constitutional prohibition on discrimination against 
voters based on race or colour.  The validity of some elements of the Act, including a 
requirement that States or counties with track records of discrimination must obtain 
Justice Department or court approval before altering their election laws or voting 
procedures, is due to expire in 2007.  The validity of these provisions was previously 
extended in 1982. 
   Named in memory of three heroines of the US civil rights movement, The Fannie 
Lou Hamer, Rosa Parks and Coretta Scott King Reauthorization and Amendments 
Act of 2006, HR 9, aims to extend those provisions of the 1965 Act which are due to 
expire, for another 25 years.  Renewal of the 1965 Act’s provisions has attracted 
some dissent, with critics claiming that improvements in election participation mean 
that the provisions are no longer necessary.  However, recent studies undertaken by 
the National Commission on the Voting Rights Act and the American Civil Liberties 
Union have confirmed that there remains disenfranchisement among ethnic 
minorities in the US, with reports on voting problems encountered in 31 US states. 
http://www.reuters.com 
Contributor: Noreen O’Meara (BIICL) 
 

GUYANA 
Entry into force of the Amerindian Act 2006 – recognition and protection of 
Amerindian rights guaranteed: 

In April 2006 the Government of Guyana brought the Amerindian Act (Act 6 of 2006) 

into force, which recognises and protects the rights of Amerindians.  The Act 

addresses, in particular, four key aspects of Amerindian rights: collective rights, 

traditional rights, the settlement of land claims and the control of resources.  The 

Amerindian Act 2006 leaves all individual rights and freedoms intact.  As well as 

addressing aspects of traditional rights, the Act’s major contribution is the creation of 

a special regime of collective rights to land, natural resources and self-determination 

for Amerindians. 

   Social and legal context:  The new Amerindian Act took three years to negotiate, 

draft and complete its parliamentary process, involving extensive consultations with 

Amerindian communities, NGOs and other stakeholders.  The consultation process 

was designed by the Minister of Amerindian Affairs (who is herself Amerindian) in 

partnership with Amerindian leaders and NGOs.  The consultation teams included 

nominees from Government and the NGOs.  Various national and international 

consultants were retained to consult communities, advise on national and 

international law and draft the bill.  The Amerindian Bill was submitted to a Select 

Committee of the National Assembly and examined clause by clause.  Amerindian 

communities were given a further opportunity to make presentations on the bill, 

leading to more amendments before the bill was passed. 

   A key debate was whether to change the name of the Act from “Amerindian” to 

“Indigenous”.  Guyana does not have a settler population derived from colonial 

powers.  The bulk of the population comprises the descendants of African slaves and 

indentured Indians.  After lengthy consideration, the change was rejected out of 

concern for the rights of other Guyanese including indigenous Creole communities, 



as it was felt that the Amerindian Act 2006 should not prejudice outstanding Afro-

Guyanese claims to ancestral land.  A further complication was that the term 

“indigenous” could also exclude a number of Guyanese Amerindians who were in 

fact born outside Guyana’s borders. 

   Some Amerindian communities also objected to the change from “Amerindian” to 

“indigenous peoples” on the basis that “indigenous peoples” is another colonial term.  

Consequently, section 3 of the Amerindian Act 2006 guarantees the community’s 

right to self-define as it sees fit and to describe itself as indigenous, Amerindian, 

aboriginal, native, Arekuna, Akawaiyo, Arawak, Atorad, Carib, Lokono, Machushi, 

Patamona,  WaiWai, Wapishiana, or Warau, as it chooses.  

   The Amerindian Act 2006 is an addition to Guyana’s existing legal framework 

relating to Amerindian rights.  Amerindians already have full constitutional protection 

for their fundamental rights and freedoms: rights to life, liberty and property, 

protection from inhuman treatment, freedom of _expression, freedom of conscience, 

freedom of movement, freedom of association.  These rights and freedoms are held 

equally with other citizens of Guyana.  Amerindians cannot be removed from their 

land and the State is constitutionally precluded from interfering with their culture or 

way of life.  The Constitution and other laws make it illegal to discriminate in any way 

against Amerindians, although positive discrimination is allowed.  Amerindians are 

exempted by law from the prohibitions on, for example, hunting, fishing and gathering 

within the country’s two established protected areas: the Iwokrama forest and the 

Kaieteur National Park.  

   Collective rights:  The Amerindian Act 2006 states that its purpose is “to provide for 

the recognition and protection of the collective rights of Amerindian Villages and 

Communities.”  The Act guarantees the rights of Amerindian communities to own 

land collectively and to make collective decisions regarding future use of that land.  

As regards land title, all existing Amerindian titles have been issued by the President 

under the State Lands Act and are for communal title.  Section 63 of the Act makes 

this law applicable for future settlements.  As regards self-determination, the 

Amerindian Act 2006 transfers power from the State direct to the Amerindian 

communities and their elected village councils.  Amerindian communities are 

recognised as legal entities.  The village council is recognised as the official 

representative of the community, and, according to section 14 of the Act, has 

lawmaking powers in relation to persons and resources within their land. 

   Traditional rights:  Existing traditional Amerindian rights and privileges are 

expressly protected under section 57 of the Act. This protection covers subsistence 

rights and privileges owned legally or by custom which are exercised sustainably in 

accordance with the spiritual relationship which the community has with the land.  It 

includes hunting, fishing, farming, gathering and other traditional activities.  The 

Amerindian privilege to carry out traditional mining is also legally recognised and 

protected. 

   Settlement of land claims:  Part VI of the Amerindian Act 2006 creates a procedure 

for settling land claims based on Amerindian customs and traditions.  According to 



section 60 of the Act, an Amerindian community must have at least 150 members 

and have been in existence for at least 25 years in order to claim land.  Communities 

are free to make joint land claims.  The criteria for making a decision on the claim 

include the length of time the community has occupied or used the area requested, 

the use that the community makes of the land, the area they occupy, the 

community’s customs and traditions and the nature of their relationship with the land 

(section 61 of the Act).  Amerindian communities are given the right to submit oral 

evidence (such as stories and myths) and sketches and drawings to support their 

land claims (section 61(3) of the Act). 

  Under the Act, the relevant Minister is required to take into account the Amerindian 

cultural association and spiritual attachment to the land when settling an Amerindian 

land claim (section 62 of the Act).  The community has a statutory right under section 

64 to challenge decisions regarding their claim, a right which goes beyond normal 

administrative law principles, as the Amerindian community may apply for a court to 

review the decision even if it is reasonable. 

   Ownership of resources:  The Amerindian Act 2006 gives communities full 

ownership and control of their land and resources.  No one may enter community 

land or carry out research without community permission (sections 5 and 6 of the 

Act).  The community may designate sacred sites and protected areas and prohibit or 

restrict access accordingly.  Communities are entitled to conduct logging but are 

required to meet best practice requirements as established by national law.  Higher 

standards can be imposed if a community so wishes (sections 54, 55 and 56 of the 

Act). 

   Under the Act, communities also have sub-surface rights.  Their traditional privilege 

to mine is legally protected and communities now control access to minerals on their 

land (section 48).  The State retains ownership of minerals, but mining cannot take 

place without the prior and informed consent of the community affected.  

Communities therefore retain a mining veto, subject only to a limited public interest 

exception (section 50).  Communities are free to negotiate terms, but the Act sets 

basic standards to protect them from manipulation.  These include a minimum 

contribution of seven percent of the value of the minerals taken from the land (section 

51) plus mandatory social and environmental protection (section 49).  

   Community decisions for allocating land must be consistent with traditional rights 

concerning use and occupation of land (section 45).  Amerindian communities have 

stated that Amerindian culture is indivisible from land and that their land must be 

handed down intact from one generation to the next.  The Amerindian Act 2006 

therefore contains specific provisions to protect this cultural foundation, banning the 

sale of community land (section 44), capping the percentage of land that can be 

leased at any time, and providing that any lease must be consistent with community’s 

cultural interests (section 46).  As Amerindian culture is not static, the Act leaves 

communities to decide the scope and content of their cultural attachment. 

Contributor: Melinda Janki (BIICL) (Consultant to the Ministry of Amerindian Affairs 

on the Amerindian Act) 



 

 
ASIA PACIFIC 
CHINA 
China’s board reforms – convergence or continuing divergence? 
The past decade has witnessed sweeping and fast-paced reforms of board 
governance rules in China, found principally in the 1993 Company Law.  The 1993 
Law adopts a mandatory management/supervisory dual board structure that in many 
respects resembles the German two-tier board.  In 2001, the China Securities 
Regulatory Commission (CSRC), China’s securities market watchdog, required all 
companies listed on Chinese stock exchanges to appoint independent directors, 
marking a formal convergence toward Anglo-American practices.  In 2005, the 
National People’s Congress (NPC), China’s supreme legislature, made major 
amendments to the 1993 Company Law.  The reform strategy was remarkable. On 
one hand, the CSRC’s independent director rule was “codified” and made mandatory 
for all Chinese listed companies, regardless of their sizes or ownership structures. 
On the other hand, the traditional dual structure was maintained, and the supervisory 
board strengthened as a monitoring organ. 
   1993 Company Law:  Under the 1993 Company Law, the monitoring function is 
structured in a way that shares a number of important common features with the 
German two-tier model.  Key similarities include an organizational separation of the 
management and monitoring functions, and mandatory worker participation.  What 
distinguishes the Chinese board structure from the German model, however, is the 
appointment method of the members of the board of directors and the accountability 
structure.  Directors are appointed by the general shareholders’ meeting, not by the 
supervisory board, and are accountable to shareholders, rather than to the 
supervisory board.  
   The Supervisory Board:  The supervisory board is the main governance organ on 
which the 1993 Law confers monitoring powers. According to that Law, the 
supervisory board has two main functions: first, as already mentioned, to supervise 
the management of the company (Art 126(2), (3)), and secondly, to examine the 
financial affairs of the company (Art 126 (1)).  There are a number of more specific 
tasks, such as calling for an extraordinary shareholders’ meeting to be convened (Art 
126(4)). Despite these provisions, it is common knowledge that in practice, the 
supervisory board has been something of a figurehead.  The factors that may have 
hindered the supervisory board from performing its oversight function are:  

- a lack of legal provisions which ensure that supervisors are well informed;  

- a lack of legal provisions which entitle supervisors to seek independent 
professional advice on issues falling outside their  knowledge and competence, 
at the expense of the company; 

- the lack of enforceability of provisions empowering the supervisory board to “rock 
the boat”; 

- a tendency for supervisors to lack independence from the controlling 
shareholders and from the directors. 

   Worker Participation:  Worker participation is one of the key features of Chinese 
company law.  Three forms of worker participation can be found in Chinese 
companies, the principal form of which enables workers to elect their representatives 
to sit on the supervisory board and monitor the management (Art 124).  Three 
barriers have prevented this institutional arrangement from being effective in practice.  
Firstly, the 1993 Law gives companies the freedom to decide the proportion of worker 
supervisors, subject only to a vague “appropriateness” test.  Thus, there tends to be 
a shortage of worker supervisors, creating difficulties for them to persuade the 
supervisory board to act against the board of directors and senior executives.  



Secondly, worker supervisors generally lack a power base of sufficient strength to 
enable them to act vigorously.  Thirdly, worker supervisors tend to lack the training 
and expertise required to evaluate entrepreneurial and organizational decisions.  
    2001 CSRC’s Reform Initiative - the Rise of Independent Directors:  In August 
2001, the CSRC promulgated the Guidelines for Introducing Independent Directors to 
the Board of Directors of Listed Companies.  Independence is one of the central 
issues. The Guidelines define an independent director as one “who holds no posts in 
the company other than directorships, and who maintains no relations with the 
company and its major shareholder which might prevent him from making objective 
judgment independently” (Art 1(1)).  The Guidelines then set out a list of relationships 
that preclude a director from being considered “independent” (Art 3).  These 
relationships include employment, business or professional relationships, and family 
memberships.  Notably, independence of the appointees is subject to examination by 
the CSRC and the stock exchanges (Art 4(3)). 
   Central to the Guidelines are the issues of board composition and procedures.  The 
Guidelines mandate that at least one-third of board members meet the independence 
requirements (Art 1(3)).  In companies that set up compensation, audit and 
nomination committees, these committees should be numerically dominated by 
independent directors (Art 5(4)).  The Guidelines provide for a remarkable procedural 
safeguard for minority shareholders: ex ante approval of independent directors of 
material-related party transactions, before the transactions are submitted to the 
board of directors for deliberation.  
   The Guidelines also set out to empower independent directors (Art 5(1)), and 
contain some provisions which ensure that independent directors are provided with 
sufficient resources to discharge their duties, including the right to obtain all the 
necessary information (Art 7).  Official statistics show that by June 2003, the 
independent director population has reached 3839, and 65% of the listed companies 
have had a board with one third of the members being independent. 
   2005 Reforms: What Has Changed? 
Strengthening the Effectiveness of the Supervisory Board:  Significant amendments 
were made to address many of the issues identified above. Among the reforms are:  

• Specific powers for the supervisory board to propose the dismissal of 
directors who are in breach of laws, regulations, articles of association, or 
resolutions of shareholders’ meetings (Article 
54(2)). 

• The ability for the supervisory board to exercise the power, in lieu of the 
board of directors, to convene and preside over the shareholders’ meeting, 
when the latter fails to act in a prescribed manner (Articles 54(4), 101(5)). 

• Powers for the supervisory board to sue directors and senior managers for 
violations of laws, regulations, or articles of association (Article 54(5)).  
However, this power is exercisable only at the written request of individual or 
a small group of shareholders, subject to certain safeguards (Article 152).  

• Powers for the supervisory board to take the initiative to investigate into the 
company’s business operations, if any signs of wrongdoing are detected 
(Article 55).  The same Article allows the supervisory board to avail itself of 
external expertise at the company’s expense, as necessary, when it carries 
out the investigation. 

   These amendments indicate that an empowering approach has been taken to 
strengthen the supervisory board’s position as a monitor.  Arguably, however, there 
is room for further entrenchment.  For instance, provisions can be inserted to help 
ensure at least some of the supervisors are independent.  The dysfunction of the 
supervisory board in practice can be perhaps attributed as much to its lack of 
independence as to its lack of effective powers.  



   Another area of possible improvement is the addition of provisions which create 
adequate liability incentives for supervisors to play a more active oversight role.  The 
amendments set down the general rule that supervisors owe duties of loyalty and 
duties of due diligence to the company (Article 148).  However, they do not set out 
the substance of the duties which supervisors assume. More surprisingly, there 
seems to be no statutory provision which imposes remedial sanctions on supervisors 
in breach of their duties.  Interestingly, a Sarbanes-Oxley type of liability incentive for 
supervisors can be found in the 2005 Securities Law.  Essentially, the Law requires 
supervisors as well directors and senior managers of a listed company to certify 
personally that its financial statements contain no material misstatements or 
omissions (Article  68).  Supervisors may be held personally liable for misstatements 
and omissions that cause economic losses to investors (Article  69).  This provision, 
although it may help deter supervisors from shirking their responsibilities, may be 
criticized as being too narrow for two reasons. Firstly, it applies only to listed 
companies.  Secondly, it only covers the situations in which supervisors contribute to 
the material misstatements and omissions in financial statements.  
   Strengthening the Workers’ Participation:  Worker participation via the supervisory 
board is strengthened by Article 118’s provision that less than one-third of the 
supervisory board should be workers’ representatives. While the 1993 provision 
effectively gives the company unfettered discretion to decide the proportion of worker 
supervisors, the amendment ensures a significant presence of workers’ interests at 
board level. However, the impact of this amendment is likely to be limited.  Part of the 
reason is that the amendment’s requirement is already contained in the 1997 Articles 
of Association Guidelines. That is to say, the amendment recognises what has 
become a common practice in many listed companies.  It will not be much of use to 
change the existing power structure of Chinese supervisory boards.  
   Codification of the CSRC’s Independent Director Rule for Listed Companies:  One 
of most significant board reforms that 2005 amendments brought in is the mandatory 
provision that listed companies have independent directors (Article 123). This 
provision is perhaps one of the few that have gone through fundamental changes 
many times in the enactment process.  The independent director provision was 
eventually adopted, but its formulation was quite different from the government’s 
initial proposal.    
   The Amendment Bill prepared by the government contained a set of rules with 
respect to the independent director (Articles 151–4).  The rules essentially duplicate 
those in the 2001 Guidelines.  However, serious concerns about these provisions 
were raised at the second reading.  It was widely felt that the functions of the 
supervisory board overlap in many respects with those of the independent director, 
so that it would be unnecessary to require all listed companies to set up both organs.  
In response, the NPC Legal Committee proposed to remove all the mandatory 
independent director provisions in the Amendment Bill, and replace them with an 
enabling rule, namely, “listed companies may have independent directors”.  At the 
third reading stage, this proposal was accepted.  However, dissenting voices against 
this version of the independent director provision were heard before the Amendment 
Bill was put to the vote.  Some senior legislators argued that independent directors 
had played a positive role in protecting minority investors, and all listed companies 
had already appointed independent directors. Consequently, the independent 
director provision eventually adopted as law removed the word “may” in its previous 
version, and reads as “listed companies [must] have independent directors”.  More 
specific independent director requirements are left for the government (Article 123).  
The 2001 Guidelines presumably remain applicable under the present law.  
   Nevertheless, the provision was not responsive to the critical issue raised in the 
enactment process - the alleged overlap between the functions of the supervisory 
board and those of independent directors.  Indeed, it has been an issue consistently 
debated by Chinese scholars for years, following the issuance of the Guidelines in 



2001. It remains to be seen whether the working relationship between the 
strengthened supervisory board and the sub-committees consisting mainly of 
independent directors favours co-operation or conflict. 
   Many jurisdictions (for example, Italy and Japan) have recently reformed their 
corporate laws to allow their companies to choose from alternative board structures. 
The conceptual advantages of this enabling approach to board reforms were 
explained by, for example, the High Level Group of Company Law Experts in its 
Report on A Modern Regulatory Framework for Company Law in Europe. “By offering 
companies the choice between the two systems”, it was argued, “companies could 
elect the system which best suits their particular corporate governance needs and 
circumstances.” (Chapter 3, para. 4.1). China’s board reforms, however, selected a 
unique mandatory strategy – one may describe it either as a formal convergence 
toward the Anglo-American governance practices, or as a continuing persistence of 
the traditional two-tier board model. 
Contributor: Chao Xi (Visiting lecturer, SOAS, University of London) 

 
JAPAN 
Self Defence Force activities in Iraq – class action alleging illegality of 
operations found inadmissible: 
On 14 April 2006, the District Court of Nagoya dismissed as inadmissible a class 
action alleging that the activities of the Japanese Self Defence Force (SDF) in Iraq 
were illegal.  In accordance with the Act on Special Measures to Undertake 
Humanitarian and Reconstruction Assistance and Restoration of Security Assistance 
in Iraq 2003 (reported in 2003 BLD 237), the SDF has engaged in reconstruction 
assistance in Iraq, providing medical treatment and reconstructing water supply 
systems, without participating in any military activities. 
   The plaintiffs’ action had sought to obtain: (a) an injunction against the Japanese 
Government from dispatching the SDF to Iraq; (b) a declaration to the effect that SDF 
activities in Iraq are illegal; and (c) compensation for the mental harm allegedly 
sustained by the plaintiffs due to SDF activities. 
   The Court held that the application for an injunction was inadmissible as a civil suit 
because the subject matter, the activities of the SDF, came within the remit of those 
exercised by the State Power, and were not civil law matters.  The suit was also 
found to be inadmissible as an administrative action because no statute currently 
allows injunction applications such as the one made by the plaintiff taxpayers. The 
Court noted that the Administrative Case Litigation Act requires a specific statutory 
provision in order for a taxpayers’ suit to be admitted by the Court. 
   As regards the request for the declaration of illegality, the Court found that the 
SDF’s activities have not affected any right or interest of the plaintiffs, concluding that 
there was no issue to be decided by the Court.  With regard to the damages claim, it 
was held that the “right to live in peace”, relied upon by the plaintiffs as the infringed 
right, did not constitute a right protected under the Japanese law. 
   Several similar cases have recently been raised before various courts in Japan, 
alleging that the SDF activities in Iraq are illegal or unconstitutional. No such suit has 
yet been successful. 
The court decision (in Japanese) is available from the plaintiffs’ website: 
http://www.haheisashidome.jp/hanketsu1/index.htm 
Contributor: Souichirou Kozuka (Sophia University, Japan) 
 

INTERNATIONAL 
INTERNATIONAL COURT OF JUSTICE 
New proceedings instituted before the ICJ – Argentina v Uruguay – Dominica v 
Switzerland: 



On 26 April 2006, the Commonwealth of Dominica instituted proceedings against 
Switzerland at the ICJ, alleging violations of the Vienna Convention on Diplomatic 
Relations 1961 and other international rules, in respect of the withdrawal of 
accreditation of a Dominican diplomatic envoy to the UN in Geneva.  The envoy, 
Roman Lakschin, had his accreditation to the UN, its Specialised Agencies, and the 
WTO, withdrawn by the Swiss authorities on the basis that he was a ‘businessman’ 
with no right to act as an envoy.  Dominica claims that as the accreditation attached 
to the international organizations alone, the Swiss authorities did not have the right to 
remove it.  Further, Dominica claims that the removal was based on a 
misinterpretation of Article 42 of the Vienna Convention, as the Swiss authorities 
acted on the premise that diplomatic envoys may not carry out commercial activities 
anywhere in the world, rather than purely in the host State.  According to Dominica, 
this interpretation and the lack of support provided by Switzerland in establishing 
running a Mission on Geneva adversely affected the small country, especially as 
regards trade and investment. 
   Dominica has requested the Court to “clarify the rights and duties of a host State, of 
a sending State, and those of the UN, its Specialised Agencies, and the WTO, as 
regards Permanent Missions and diplomatic personnel”.  Further, Dominica alleges 
continuing violations of various international legal instruments, including Articles 27-
41 Vienna Convention 1961; Articles 1(3), 55 and 56 UN Charter; as well as 
breaches of general and customary international law obligations concerning immunity 
of diplomats, duties of host States, sovereignty of sending States, and interference 
with a States’ internal affairs.  Dominica seeks declarations on the above alleged 
breaches, and reparations for damages caused to Dominica’s economy. 
   On 4 May 2006, Argentina instituted proceedings against Uruguay at the ICJ, 
alleging breaches of duties owed under the Statute of the River Uruguay, a treaty 
signed by Argentina and Uruguay in 1975.  The river Uruguay is shared by both 
countries, and the 1975 treaty governs use and exploitations of its natural resources, 
an Administrative Commission of the River Uruguay having been established under 
the treaty to co-ordinate such processes.  According to Argentina, the Uruguay 
Government has failed to follow set procedures, unilaterally authorizing the 
construction of pulp mills that are allegedly environmentally unsafe. 
   Attempts to resolve the dispute by negotiation have failed, and Argentina has 
therefore requested the Court to rule that Uruguay has violated the 1975 Statute and 
various other international legal rules, and reparations for damages and injuries 
caused by the unilateral action.  Further, Argentina has applied for provisional 
measures to suspend continued construction pending the Court’s final judgment. 
Details of both applications can be accessed at the Court’s website: http://www.icj-
cij.org 
Domenica v Switzerland, ICJ, Press release 2006/16, 26.4.2006 
Argentina v Uruguay, ICJ, Press release 2006/17, 4.5.2006 
Contributor: Noreen O’Meara (BIICL) 
 

UNITED NATIONS 
UN Human Rights Council elects its membership: 
The UN General Assembly has elected 44 of the 47 countries due to sit on the new 
UN Human Rights Council, a replacement body for the  UN Human Rights 
Commission, which was discredited for certain member countries’ poor human rights 
records.  The new Council, created by General Assembly resolution 60/251 of 15 
March 2006, will operate as the main UN body for international dialogue and 
cooperation on human rights issues, assisting countries to meet human rights 
commitments, and making recommendations to the General Assembly on possible 
international legal developments concerning human rights protection.  The existing 
Commission will be formally abolished on 16 June 2006, with the Council starting its 
work on 19 June 2006. 



   A total of 67 countries stood for election to the Council for one to three year terms, 
pledging to promote human rights issues.  All candidate countries made voluntary 
pledges concerning human rights protection.  Recent Commission members with 
poor human rights records, including Sudan, Zimbabwe, Ethiopia, Eritrea, Nepal and 
Syria, declined to stand for election.   The Council membership is broadly split four 
ways on a population basis, with Africa, Asia and a European grouping holding 13 
seats each, and a Latin American / Caribbean grouping holding 8 seats on the 
Council; all UN Member States being entitled to stand.  An absolute majority vote by 
the entire UN General Assembly membership, bearing in mind the candidate 
country’s “contribution to the promotion and protection of human rights” was needed 
to secure a seat.  This procedure was a clear improvement on the Commission 
election system, where candidate countries were elected by a majority of the 
Economic and Social Council’s 54 members that happened to be present and voting. 
   In a break from the Commission system, elected countries will formally commit to 
cooperating with the Council and to maintaining the highest possible standards of 
human rights promotion and protection.  Within the Council’s first year of operation, a 
periodic review mechanism will be established to monitor member countries’ human 
rights standards throughout their Council membership.  In the event that the UN 
General Assembly considers a member is systematically violating human rights 
standards to a significant degree, it will be able to suspend rights and privileges.  
Suspension from the Council will be possible where two-thirds of the General 
Assembly vote in favour of a members’ suspension. 
  The Commission, which met for a six-week period annually, was criticised for its 
inability to take action in urgent situations, and its failure to make progress on human 
rights issues generally.  The Council will meet in Geneva three times per year, for at 
least ten weeks, with a premise that emergency sessions will be convened in urgent 
situations, or when a Council members’ request for convening an additional session 
is supported by at least one-third of Council members. 
   Both within the UN and the wider international community, it has been viewed as 
critical to create a stronger, less politicized human rights branch of the UN with a 
more proactive approach, greater credibility, and clear membership accountability.  
Whether the political will and procedures governing are sufficient for the new system 
to live up to expectations remains to be seen.  However, the election of certain 
candidate countries with questionable human rights records (including China, Saudi 
Arabia, Pakistan and Russia) has been criticised as blatant evidence of political 
power overriding the basis for the Council’s existence – human rights promotion and 
protection – precisely the kind of feature that was ultimately fatal to the Commission’s 
credibility.  The Council’s plans to review adherence to human rights commitments 
globally, starting with its own members, are ambitious; its first members are more 
likely to have to focus on building solid foundations for the Council, formulating 
working structures and fostering a proactive ethos that will enable it to anticipate and 
respond to the human rights challenges of the future. 
http://www.un.org 
Contributor: Noreen O’Meara (BIICL) 
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