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1. Introduction 

 

On 20th October 2005 the Amerindian Bill (no 13 of 2005) was presented to the National 

Assembly (Guyana’s legislative chamber), by the Minister of Amerindian Affairs. The purpose 

of the Bill was to settle Amerindian land claims and to promote good governance in the 

Amerindian Villages and Communities. The Bill also stated in its long title that it was for, “the 

recognition and protection of the collective rights of Amerindian Villages and Communities.” 

 

The Bill completely replaces the former Amerindian Act (CAP29:01) which had its origins in 

the British Indian Ordinances of the last century. Although CAP 29:01 (as it was referred to in 

the Amerindian villages) was updated by subsequent governments in 1951 and 1976, it 
remained paternalistic and was unacceptable to many Guyanese. In 1993, an Amerindian MP 

put a resolution before the National Assembly requesting that CAP 29:01 should be revised 

along democratic lines to enlarge the self-determination of Amerindians. The resolution was 
passed unanimously. A Minister of Amerindian Affairs was appointed within the Office of the 

President and the first incumbent was an Amerindian, as was his successor.  

 
Over the years there were constant discussions about CAP29:01. Workshops were held in many 

Amerindian villages to teach Amerindians about the law and their rights and to increase their 

understanding of the legal issues. Amerindians also raised concerns about their rights during the 

constitution reform process in 1999. Finally in 2002 the Government announced that Cabinet 

had decided to proceed with the revision of CAP29:01.  

 

The first step in the revision process was to ensure that there would be full consultation. After a 

number of meetings the consultation process was designed by Government in partnership with 

Touchaus (elected Amerindian leaders) and with the Amerindian NGOs that had been 
established by Amerindian individuals in Georgetown, the capital city. Two technical teams 

were established with representatives from the NGOs, lawyers in private practice and 

Government nominees.  
 

Facilitators were trained to help the Amerindian communities to prepare for the consultations. 

These facilitators were selected by the Amerindian communities from among their members. 

Communities were given copies of CAP29:01 and a guide in simple English.  International 

consultants had been retained to provide advice to the Government and the National Amerindian 

Council and copies of their reports were also sent to Amerindian communities and NGOs. The 

NGOs held their own sessions to brief Amerindians and to assist them in preparing statements that 

                                                
1 International lawyer specialising in environmental and human rights law. Melinda Janki is also solicitor in England, as well as  

attorney-at-law in Guyana. 
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could be presented to the consultation team. Amerindians were also free to obtain legal advice 

from lawyers other than those on the consultation team. 

 

The technical teams held consultations throughout the Amerindian communities. A report of 

each consultation was sent back to the appropriate community for their approval. Based on this 
a full report of the submissions was prepared and made publicly available. The full report 

showed that there was no single Amerindian view. The most marked differences were between 

the NGOs’ position and the views expressed by Amerindian communities. But there were also 
differences of opinion among communities and in some cases within communities.  On 

questions such as the regulating of alcohol sales, there were also differences between women 

and men.  

 

There followed more discussions, more consultations and a laborious sifting of the 

recommendations to find the common ground among the Amerindian communities. This led to a 

final summary report which was sent to the Amerindian communities, NGOs, Government 

ministries, natural resource agencies and international funding agencies. A summary of the 

recommendations was submitted to and approved by Cabinet. Two consultants
2
 were retained to 

draft the legislation using the final summary of recommendations from the communities. The 
Amerindian communities and NGOs were given further opportunities to make comments on the 

draft legislation. In all there were three years of consultation with Amerindian communities and 

NGOs by the time the Amerindian Bill was submitted to the National Assembly. 

 

The Amerindian Bill was read twice and then sent to a Select Committee. This was in keeping 

with a Government undertaking that all long or complicated bills would be submitted to a Select 

Committee of the National Assembly. The Amerindian Bill which runs to eighty-nine clauses 

and covers control of community membership, self-government, land rights and the use of 

resources qualified on both counts. The Select Committee held a further set of public hearings 
and received 53 submissions on the Bill before they considered the Bill clause by clause. At the 

time of writing the Select Committee has approved the Bill with a few changes. The Bill is 

expected to be presented to Parliament for the third and final reading at the next available slot in 
the Parliamentary timetable3. 

 

2. Background 

 

The Amerindian Bill has to be understood and assessed in the social and historical context of 

Guyana. Guyana was a Dutch colony, then a British colony before becoming independent in 

1964 and becoming a republic in 1970. It is the only English speaking country in South America 

but the name Guyana is of Amerindian origin and is supposed to mean “land of many waters” a 

reference to Guyana’s extensive river system. In the Yale University study for 2005, Guyana 

was rated eighth in the world for environmental sustainability. Among non-OECD countries it is 

rated second, only Uruguay, a fellow OAS country, having a higher rating than Guyana. 

 
Guyana is one of the most ethnically diverse countries in the world. The population comprises 

751,223 people of Amerindian, Indian, African, European and Chinese descent4. According to 

the official census figures the Amerindian population has increased from 46,722 in 1991 to 
68,819 in 2002 (the latest year for which data are available). Amerindians belong to the nine 

officially recognised Amerindian peoples: the Akawaiyo, Arawak, Arecuna, Carib, Macushi, 

Patamona, WaiWai, Wapishiana and Warrau.  Although they are referred to collectively as 

Amerindian, they are distinct peoples with different histories, different languages and different 

cultures. They occupy different lands although there are overlapping interests. The Arawak and 

                                                
2 Attorney-at-Law Arif Bulkan who took part in the consultations was retained as a national consultant. The author took lead 

drafting responsibility as the international consultant. 
3
 On February 16, the National Assembly passed the Amerindian Act. 

4 Official census 2002 
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Carib peoples mostly occupy the North Western coast. The rest of the Amerindian peoples live 

in the interior of the country which is dense forest and savannah lands.  

 

Amerindians generally live in communities or villages with an elected village council. The 

village council is a legally established body which holds the land title for the village and which 
operates as the administrative body. These villages can be relatively large and in some cases 

resemble lands regarded as territories in other states. For example, the Caribs who live at 

Baramita own 500 square miles. Konashen, which is currently the largest village in area, covers 
2,300 square miles and is owned by a WaiWai village of approximately 200 people.  

 

 

3. Legal Framework 

 

Guyana is a parliamentary democracy based on the rule of law. The Constitution is the supreme 

law of the land; it restricts executive power and regulates legislative power. The legal system in 

Guyana is a combination of statute, common law (as originally developed in England) and 

Roman-Dutch law. Guyana is also signatory to a number of international treaties and 

conventions but they do not form part of national law unless they have been specifically 
incorporated by legislation. 

 

Under national law, Amerindians possess two distinct sets of legal rights. The first set 

comprises those general rights which they hold by virtue of being citizens of Guyana. The 

second set comprises those rights which they hold because the law grants them special status as 

Amerindians. 

 

The significance of the Bill’s self-determination provisions needs to be assessed against this 

background.  
 

3.1 General rights held under existing national law 

 
Amerindians hold rights under national law equally with other citizens and are guaranteed equal 

protection of the law. These rights include the Constitutional protection of fundamental rights 

and freedoms including rights to life, liberty and property, freedom of conscience, freedom of 
movement and freedom from discrimination. Under the freedom of expression provisions 

Amerindians are free to use their languages at any time and in any fora. This right has been 

publicly and symbolically reaffirmed a number of times by the use of Amerindian languages in 

meetings with the President, the Head of the Presidential Secretariat, the Prime Minister, the 

Minister of Amerindian Affairs and the Guyana Geology and Mines Commission. 

 

The Constitution of Guyana also incorporates a number of international treaties and conventions 

which protect human rights. These are the Convention on the Rights of the Child, the 

Convention on the Elimination of all Forms of Discrimination Against Women, the 
International Convention on the Elimination of all Forms of Racial Discrimination, the 

Convention Against Torture and other cruel, inhuman and degrading treatment or punishment, 

the International Covenant on Economic, Social and Cultural Rights, the International Covenant 
on Civil and Political Rights and the Inter-American Convention on the Prevention, Punishment 

and Eradication of Violence against Women. Under the Constitution the rights enshrined in 

these treaties must be respected and upheld by the executive, legislature, judiciary and all organs 

and agencies of government. Natural and legal persons are bound to respect the rights contained 

in these treaties to extent that they are applicable. The Constitution also provides for a Human 

Rights Commission to monitor compliance and enforcement and to take appropriate action if 

there is a complaint. 

 

The Amerindian village councils are part of the local government system and as such are subject 

to the jurisdiction of the Minister responsible for local government. This Minister has extensive 
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powers over the village council including the power to establish its boundaries and jurisdiction, 

its composition, constitution, rights, responsibilities, duties, accountability (including sanctions 

for breach of duty), its dissolution and the transfer of its property. It seems that no decisions 

have been taken by the Minister to interfere in the internal arrangements of village councils but 

this law gives the Minister of local government considerable power over the village councils 
and other local government bodies. 

 

3.2 Special Rights held under existing national law 
 

Amerindians are not expected to assimilate into Guyana’s other cultures. In addition to the 

protection of fundamental rights set out above, a number of laws which regulate natural 

resources, have special exceptions to protect Amerindians and their traditional way of life. 

These exceptions are intended to ensure that national activities are carried out with respect for  

the different Amerindian cultures and their relationship with land.  

 

Under national law all water is owned by the State. In 2002 the Water and Sewerage Act 

introduced a comprehensive new regime to regulate the management, use and conservation of 

fresh water resources. The law saves all Amerindian rights, privileges, freedoms and usages 
which are held by custom or law5 so that Amerindians can continue to use the rivers, creeks  and 

other water resources without having to comply with the new requirements. 

 

There is no concept of native or aboriginal title in the laws of Guyana. Under national law, land 

is owned by the State unless the land is held under title by a natural or legal person. The 

Amerindian village councils were established by legal order specifically so that they would be 

legal entities and could hold title to land. This title is significant for a number of reasons. 

Guyana recognises that Amerindians have collective rights to land. Under the title the land is 

owned by the community as a whole and not by any individual. The title itself is absolute in that 
the State has no further rights in the land other than those rights which apply to all forms of 

property (e.g. a right to search premises in accordance with the law).  The title is held by the 

village council forever so that as long as the community continues to exist it will have its land. 
The community is further guaranteed its land in perpetuity because their ownership is treated as 

a form of private property and protected under the Constitution against interference by the State.   

 
In relation to State lands and State forests, the State has sole power to decide how resources are 

used. However both the State Lands Act and the Forests Act protect the rights and privileges 

traditionally held by Amerindians on State lands or in State forests. Amerindian rights to hunt, 

fish, farm, settle and otherwise to continue their traditional activities are therefore legally 

protected. These rights are treated as rights in the nature of property and are also protected by 

the Constitution.  

 

Guyana has two established protected areas – the Kaieteur National Park and the Iwokrama 

Rainforest. The law governing the Kaieteur National Park was amended in 2000 to protect 
Amerindian rights as a result of the park being extended. The Iwokrama law from its inception 

gave protection to all rights and privileges held by Amerindians legally or traditionally.   

Amerindians are therefore the only people who are still allowed to hunt, fish and otherwise 
make use of the resources in these protected areas. 

 

Under the mining laws all minerals are owned by the State. However the Mining Act 1989 

recognises that Amerindians have a traditional privilege to mine. This privilege is limited to 

mining in the traditional way i.e. small scale artesianal mining. Those Amerindians who operate 

dredges are required to apply for the relevant mining permits on the same basis as everyone 

else. 

 

                                                
5 This provision was included upon the advice of the author who also prepared the draft legislation. 
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The final law that needs to be considered is CAP 29:01 itself, the old Amerindian Act which 

created a separate system of administration for Amerindians. CAP29:01 was amended in1976 to 

facilitate the granting of lands to Amerindian Communities. It also gave power to the village 

Councils to make rules for the use of the land and regulating the behaviour of members of the 

village. All such rules have to be approved by the Minister and only come into force on the day 
appointed by the Minister. The Minister also has the power to cancel or annul any rule. This 

layer of administration is unique to Amerindians. First, no other ethnic group has a separate 

local government body. Other local government bodies are open to everyone including 
Amerindians. Second, although the village council is a local government body the government 

does not have the same level of control over land that it has in relation to other local government 

bodies. As pointed out above the village council holds land as a private owner and is therefore 

protected against government interference. 

 

As has been seen the law recognises the special status of Amerindians as communities with 

collective rights. The regime under which they are excepted from certain provisions of national 

law gives them a legally privileged position vis-à-vis other Guyanese. It is against this 

background that the Amerindian claim for self-determination must be understood. 

 
 

4. The Amerindian demand for self-determination 

 

Self-determination is a term which is rarely, if ever, used within Amerindian communities and 

when it is used, there is much confusion over what is meant. The only written statement on self-

determination is contained in a submission
6
 made by Amerindians to the Constitution Reform 

Commission (CRC) in 1999 but it is somewhat confused and difficult to interpret.  

 

The submission accepted that Amerindian village councils could be part of the local government 
system but elsewhere contradicted this position by insisting that Guyana had a duty to, “adopt 

legal, administrative and constitutional reforms that recognised the rights of Indigenous peoples 

to, among others, autonomy, self-government, lands, territory and resources cultural integrity 
and participation based upon consent.” It was unclear what the submission meant by 

“participation based upon consent” and whether it meant that Amerindians had a right not to be 

a part of the State’s arrangements without their consent. 
 

Amerindians cited in support of their claim Article XV of the Draft Inter-American Declaration 

of the Rights of Indigenous Peoples, 

 

“States acknowledge that indigenous peoples have the right to freely determine their 

political status and freely pursue their economic, social and cultural development, and 

that accordingly they have the right to autonomy or self-government with regard to their 

internal and local affairs, including culture, religion, education, information, media, 

health, housing, employment, social welfare, economic activities, land and resource 
management, the environment and entry by nonmembers; and to the ways and means 

for financing these autonomous functions.  

 
They also cited Article 31 of the UN Draft Declaration on the rights of Indigenous Peoples,  

 

“Indigenous peoples, as a specific form of exercising their right to self-determination, 

have the right to autonomy or self-government in matters relating to their internal and 

local affairs, including culture, religion, education, information, media, health, housing, 

employment, social welfare, economic activities, land and resources management, 

environment and entry by non-members, as well as ways and means for financing these 

autonomous functions.” 

                                                
6 Submission no. 14 by Amerindian Toshaos (Captains) and Amerindian Organisation (sic) of Guyana  1999 
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The submission claimed that Amerindian communities had a constitutional right to be 

recognised as autonomous self-governing bodies but did not provide any legal authority. The 

two draft declarations are normative assertions rather than statements of law.  

 
A further confusion was over the meaning of self-determination as it was to apply to 

Amerindians. The submission demanded ownership and control of lands, air, waters and coastal 

seas and all resources such as flora and fauna. When this claim for territory was combined with 
self-government and autonomy there was concern that the submission amounted to a demand 

for a separate state.  The view of Task Force E was that self-determination in international law 

generally meant independence or some recognition of the right to secession. If that was the 

Amerindian demand it was not acceptable to the CRC and it also contradicted the views of the 

Amerindian communities themselves who have never considered separation to be any kind of 

option. Furthermore the submission did not support its claim with any legal arguments that 

would indicate the scope and content of the right being claimed and this too caused concern. 

The position was summed up in a memorandum from a member of the CRC to the Oversight 

Committee in which it was stated, “Though nobody has defined, or apparently can define, what 

is meant by the “right of self-determination of the Indigenous people” there is the requirement 
to list it as a fundamental right. The attendant likely legal confusion in such case is palpable.”7  

 

As a result the claim for Amerindian self-determination as set out in the submission was 

rejected. The Constitution Reform Commission recommended that the Government should grant 

limited self-determination through the local government system. This, however, was to be done 

as a matter of policy rather than the recognition of any legal right. 

 

5. The legal basis for self-determination 
 
Any Amerindian right to self-determination should be grounded in law. Under international law 

States recognise a right to self-determination. State practice supports a right of secession for 

colonies governed by distant powers (salt water colonialism) but so far it does not recognise any 
right for the peoples within those borders to assert self-determination against the successor state 

and create their own states. This means that the borders of the State which gained independence 

generally remain intact.
8
  It is also argued that international law supports a right to internal self-

determination.  

 

On strict legal grounds, customary international law and the international covenants, do not yet 

amount to authority for the proposition that indigenous peoples have a legal right to self-

determination although there are many arguments to be made on normative grounds 

 

Guyana does not recognise any inherent Amerindian right to self-determination. In states such 

as Canada and the USA there is a well-documented history of self-governing peoples entering 

into treaties with colonial governments and their successors. These recognised acts of self-
government and sovereignty form the basis for claims to self-determination. The history of 

Guyana is very different when it can be pieced together from the limited historical record.  

 
The evidence from the early records indicates that Amerindians accepted Dutch sovereignty. J. 

J. Hartsinck, writing in 1770 claimed that in the early part of the eighteenth century Amerindian 

leaders, from an Arawak group known as the Schotjes (after their chief who was named Schot) 

went from Berbice to the Netherlands where they entered into treaties of peace with the Dutch.9 

However, despite a search by the colonial authorities in the late eighteenth century (i.e. not long 

                                                
7Memorandum from WH Parris to Oversight Committee - 7th July 2000 

8 There are limited exceptions to this notably  the emergence of the new state of Timor-Leste, after decades of fighting. 
9 De Beschryving Van Guiana of the Wilde Kust, in Zuid America J.J. Hartsinck (1770) referred to in M. Shahabudeen 

Constitutional Development in Guyana 1621-1978 
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after the alleged treaties were made) and despite the efforts of historians since then, no copies of 

these treaties between the Netherlands and the Arawaks have been found. 

The Dutch policy as adopted by Laurens Storm van’s Gravesande, the Director-General of the 

Essequibo Colony from 1743 to 1772, was to encourage the Amerindians to bring their cases 
before the Dutch authorities rather than dealing with them according to their customary law. 

Amerindians accepted the authority of postholders and other Dutch officials. Amerindian chiefs 

themselves accepted staves of office from the Dutch as symbols of their authority under the 

Dutch.  It seems that the Dutch gave undertakings that they would not enslave the Amerindians. 

In return the Amerindians helped the Dutch to maintain their colonies and their authority. 

According to the Governor of Berbice, W. J. van Hoogenheim the Dutch relied on the 

Amerindians to help them to find runaway slaves and to put down the slave rebellion of 1763.10 

When the British took over from the Dutch in 1803 the Amerindians recognised them as the 

successors to the Dutch. They claimed the same privileges which they had held under the Dutch 

such as the system of regular presents and in return continued to provide important military 

service to maintain the colony until the emancipation of the slaves. In 1831 the question of 
whether the courts had jurisdiction over Amerindians was, for the first time, brought to the 

courts to be decided when an Amerindian was charged with killing his wife. The President of 

the Court of Justice, the Honourable Charles Wray, stated that the Amerindians had never 

disputed British rights to the territory and that they had placed themselves under British 

jurisdiction. The court accepted these arguments and had no difficulty in finding that they had 

jurisdiction.
11
 

During the nineteenth century there were also movements of Amerindians from Venezuela and 
Brazil to what was then the colony of British Guiana, to claim the protection of the British 

Government. In 1840, Henry Light (Governor of British Guiana) wrote to Lord John Russell 

(the Secretary for War and the Colonies in the British Government) stating that a deputation of 
fifty Indians had left territory claimed by Brazil in order to seek the protection of the British 

authorities.12  And during the arbirtration proceedings at the Hague Tribunal in 1899, “a mass of 

evidence was produced by the British to prove their effective occupation of the territory in 
dispute.  This effective occupation rested on the jurisdiction which they and their predecessors 

exercised over the Indian tribes in the basins of the Mazaruni, Essequibo, Cuyuni, Pomeroon, 

Moruka, Barama, Waini, Barima and Amacura rivers. ………..the Indians considered 

themselves within British jurisdiction, and that British sovereignty was upheld and greatly 

desired by them.”13 

It would seem from the available historical record that there was no recognition of any 

Amerindian right to self-government or self-determination by either the British or the Dutch. 

Amerindians were treated as coming under the laws and administration of the Colony, with 
some allowances being made for differences in culture. This historical legal position is reflected 

in the Bill.  

The Amerindian Bill does not recognise any inherent Amerindian right to self-determination. It  

reflects the position that the State is sovereign and has exclusive power to make law through 

Parliament, to govern the Amerindian Communities and to direct how resources are used.  

Nevertheless the Bill does two things which do “enlarge the self-determination of Amerindians” 
as resolved by the National Assembly. First it transfers law making power to Amerindian 

communities. Second it transfers to these same communities various rights to own and control 

                                                
10 See British Policy towards the Amerindians in British Guiana 1803 -1873, Mary Noel Menezes R.S.M page 47 
11 The accused was found guilty of  murder but the Court recommended mercy and he was not hanged. 
12 C.O. 111/171 reprinted in The Amerindians in Guyana 1803-73 A Documentary History, Mary Noel Menezes R.S.M. (ed) 
13 The Amerindians in Guyana 1803-73 A Documentary History, Mary Noel Menezes R.S.M. (ed) page 123 
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land and access to resources. Together these give Amerindians a significant measure of self-

determination, albeit as a result of Government policy rather than legal obligation. 

6. Law Making Power 

  

Under the Bill Parliament is delegating power to the Amerindians to make law to govern 
themselves on a wide variety of issues. These include membership of the community, the 

control of land and resources, protection of culture, the right to raise taxes and the right for the 

community to decide its own development.  

These powers are exercised by the village council but, apart from taxes, all rules have to be 

approved by two thirds of a general village meeting. The Bill abolishes the previous system 
under which the Minister had a power to appoint the Touchau and Councillors. It now provides 

for these leaders to be directly elected by the community that they serve. 

The village council rules apply to any person who is within the village’s lands. All residents of 

the village, whether Amerindian or not, are bound by the rules. Visitors to the village or people 

passing through the village are likewise bound to obey the rules. Even Government agencies 

who enter the village on official business must comply with the rules. 

 

The Bill also gives the village councils a power to enforce the rules. The village council has the 
power to set a fine up to a certain limit for breach of any rule. The village council has the power 

to investigate any alleged breach of a rule and to require the fine to be paid. Failure to pay the 

fine is a criminal offence and an offender can be taken before a magistrate, tried, and made to 
pay an additional fine or sentenced to imprisonment. 

 

The community can make rules which affect ordinary citizens who are not residents and who 
may find themselves subject to criminal sanctions. The Bill therefore contains safeguards to 

ensure that fundamental rights are protected. Any rules which conflict with the Constitution or 

with the laws passed by Parliament are void to the extent that they are inconsistent with those 

laws. In addition as delegated legislation, the rules must be published in the official Gazette to 

become law and since this has to be done by the Minister, the rules are subject to the Minister’s 

approval. If the Minister does not publish the rules within a specified time s/he must notify the 

community and give reasons for rejecting the rules. The community is free to challenge the 

Minister in court. In practice, rules are already being worked out in partnership between 

communities and the Minister to reduce the risk that a rule can be challenged as unlawful. 
 

6.1. Membership 

 
The communities now have the power to decide who may and who may not live in their villages 

and be accepted as members. This power is subject to certain safeguards. The community may 

not exclude from the village any Amerindian who was born in the lands owned by the village, or 

who lives in the village or has his principal place of residence in the village. Temporary 

absences are permitted such as being away for schooling, employment or medical attention.  

Similarly a child who is born in hospital and returns with his/her mother to live in the village is 

a resident of the village. This is an important provision as medical facilities are extremely 

limited outside of the capital city.   

 
Non-Amerindians do not have any right to be resident in an Amerindian village even if they are 

married to Amerindians in the village. The community has the right to make rules setting 

criteria for granting residency status and for withdrawing that residency status.  
 

6.2.  Culture 
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The Bill gives the village council and the community full power to take control of their culture 

including their intellectual property or traditional knowledge. 

 

The village council may make rules which govern the community’s intellectual property (or 

traditional knowledge). This includes rules specifying what research may be carried out, what 
recordings may be made and what can be published. It is up to the village council and the 

community to decide what is the village’s intellectual property or traditional knowledge.  

 
The village council may also make rules governing who has access to sites of sacred or cultural 

significance. Once again the power to designate the area is exercisable by the village council 

and the community.  

 

The Bill gives the village council a general power to make rules on any matter which falls 

within its functions. The village council’s functions include encouraging the preservation and 

growth of Amerindian culture, ensuring that places and artefacts which hold sacred or cultural 

value for the village are protected and cared for, and protecting and preserving the village’s 

intellectual property and traditional knowledge. Therefore anything not covered by the specific 

powers may be authorised by this general power.  
 

 

6.3  Development  

 

The Bill gives the village council and community control over their development such as 

agriculture, water, sewerage, infrastructure and certification of products made by residents. For 

example, it will be up to the village council to decide where a road or building should be 

located, what the power supply should be or how the water system should be run. Any 

development which is not covered by a specific rule making power may be authorised by the 
village council’s general power to provide for community development. 

 

6.4 Taxation  
 

The village council has the power to levy taxes on residents. This is the only power that is 

exercisable without the consent of the general meeting. In practice however the community does 
have influence, if not control.  Under other provisions of the Bill the village council must submit 

to the community an annual village plan with estimates of expenditure. The village will 

therefore know what income has been received and what expenditure has been made. 

 

6.5 Land  

 

The village council has extensive power to make rules relating to land. They are free to make 

rules regulating the management and use of land. They decide who occupies which piece of land 

and for how long subject to respecting traditional rights. They decide what steps to take in order 
to protect or conserve their lands or any resources on their lands. If a community wishes to 

designate any part of its lands as a conservation area or some form of protected area it is free to 

do so without having to seek permission from the State. 
 

The village council now has the power to turn traditional or cultural rules into legal rules which 

can be enforced. For example, if Communities have certain times of the year when they do not 

allow hunting, that traditional rule can be made into a legal rule so that all members of the 

village (and anybody else who is in the village) must obey it.  If the exercise of a traditional 

activity threatens to destroy the environment and the village’s lands, the village Council can 

now restrict that traditional activity or make it illegal. For example, the village council will now 

have power to ban or restrict the use of poisons and dynamite for fishing, to restrict the size of 

seines, to control burning of the land, to ban or restrict the hunting of endangered animals etc. 
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The community’s culture is dependent on the land and the village council now has full power to 

ensure that the land and its resources are protected.  

 

The village council’s power to make legal rules governing the use of village lands are 

supplemented and greatly extended by the other provisions of the Bill governing land and 
natural resources dealt with below. 

 

7. Land and natural resources 

 

The second aspect of self-determination which is addressed in the Bill is the control of land and 

natural resources. It has been argued that Amerindian culture and land cannot be separated and 

the Bill severely restricts the ability of the State and private interests to interfere with the 

Amerindian way of life. Amerindian ownership of land is supplemented by effective control of 

minerals and other resources. The Bill also contains procedures and opportunities which the 

communities can use to protect their interests particularly their culture and traditions.  

 

7.1 Ownership 

 
As pointed out above, Amerindian Communities own land in Guyana collectively, absolutely 

and forever; their property rights are constitutionally protected. The mechanism for obtaining 

these titles is through grants issued by the President under a statutory power.  

 

The Bill makes it mandatory that, when a land claim is settled, the President must transfer 

ownership through this mechanism. This means that Amerindian land ownership in respect of 

new lands is guaranteed to be recognised through a constitutionally protected legal title. The 

State therefore no longer has the option of granting some other lesser ownership interest or of 

creating some form of aboriginal title which is less secure.  
 

7.2 Demarcation 

 
In practice titles on their own are not sufficient and a key issue that the Bill addresses is 

demarcation. If a community does not have a legally certified map, they cannot prove to 

outsiders such as miners and loggers that they do in fact have title to a particular area. This has 
led to many disputes over boundaries and who has a right to use a particular piece of land. 

 

The delay in carrying out surveys has caused severe problems for many Communities
14
 and 

under the Bill the Government has assumed an obligation to demarcate at its own expense every 

piece of land which is transferred to a village under the land settlement provisions of the Bill. In 

future a village should no longer have any difficulty in proving where its boundaries are located 

or where its authority extends to. 

 

7.3 Entry and Access 
 

The Bill gives the community extensive control over its lands with regard to entry and access. 

No one may enter village lands without the permission of the village council. If they do, they 
commit an offence for which they can be fined. The village council can refuse permission or 

they can attach conditions to the permission for entry. For example, if the village council grants 

permission for a tourist to stay in the village, the village council can set a fee to be paid and can 

direct that certain areas, such as private homes, hunting grounds or sacred sites, are excluded 

from the permission.  

 

There is an exception for government agents who need to enter village lands in order to conduct 

official business. This covers the Government’s obligations to inspect and maintain airstrips, 

                                                
14 Demarcation has been opposed by one NGO, the Amerindian Peoples Association. 
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schools, hospitals and health centres which are located within the community lands. However 

these agents are bound to comply with the village rules or they can be fined. 

 

7.4 Control of intellectual property/traditional knowledge 

 
In addition to giving the community the power to make rules to protect their intellectual 

property and traditional knowledge, the Bill imposes legal duties on researchers to further 

protect the community’s interests.  Any person who wants to carry out research in an 
Amerindian village has to obtain the permission of the village council. For example, if the 

Environmental Protection Agency issues a permit for scientific research within village lands the 

researcher still cannot go ahead without village council permission. If s/he does then s/he is 

guilty of an offence and can be fined. 

 

Experience in Guyana has shown that researchers often do not report back to the village or share 

with them the results of the research. The Bill now makes this a legal requirement. The 

researcher must provide the village council with a full written report of the research findings, a 

copy of all recordings made and a copy of any publications which use material from the 

research. Again failure to comply is an offence and carries a fine.  
 

In practice it would be difficult to enforce this provision. Researchers from overseas are beyond 

the reach of communities and they do not have the resources to pursue defaulters. It is also very 

difficult for communities to know if anything is published using the research material obtained 

from a visit to their lands. Nevertheless the provision is important because it creates a legal, not 

merely a moral, duty and means that only those willing to commit a criminal offence will still 

“forget” to send back the required reports and publications. It also emphasises the fact that 

Amerindian knowledge is not part of an open access regime but should be respected as a form 

of property, albeit communally owned. 
 

This protection for the Communities is further strengthened by a provision which requires the 

researcher to provide the Minister with a copy of the report and publications also. If these do not 
arrive then the Minister is in a stronger position to insist on delivery and provide copies for the 

village. 

 
If a researcher wants to make use of material from the research activity s/he has a good faith 

obligation under the Bill to negotiate and enter into a benefit sharing agreement with the village. 

This is likely to be most significant in the case of researchers from the pharmaceutical industry. 

The village can make it a contractual obligation for the researcher to inform the village about 

the kind of research to be done, the results of that research, and whether and when a patent will 

be applied for.  

 

In effect the Bill gives the village control over what information they choose to share and what 

use can be made of their traditional knowledge. It also allows them to negotiate realistic fees for 
access and a share in any profits that may be attributable to the research.  

 

Threats to traditional knowledge do not only come from outside. Individuals may divulge 
information not realising its importance or in return for payment. The village council already 

has power to prevent this by making rules to safeguard traditional knowledge within the village. 

For example the village council rules may recognise a group of elders as the custodians of 

particular traditional knowledge and leave it to them to decide or advise what the village should 

do. 

 

 

7.5 Control of Forests 

 



 12 

Amerindian Communities own the forest resources on their lands. The Bill leaves it entirely up 

to the village council and village to decide how the forest resources are to be used. A resident 

has to obtain permission from the village council and to comply with any conditions attached to 

that permission. 

 
A non-resident has to send a written notice to the village council requesting a meeting (since 

s/he may not enter the village without permission) and include with that notice a description of 

what is being proposed. S/he has to attend any consultations required by the village and 
negotiate in good faith.  

 

The non-resident also has to copy to the Minister, the Guyana Forestry Commission and the 

Environmental Protection Agency the request that has been sent to the village. The Guyana 

Forestry Commission can be invited to facilitate but is not allowed to take part in the 

negotiations. If an agreement is reached then there is an obligation on the forestry entity to 

comply with any relevant written laws which relate to the use of State forests. This is to ensure 

that the forest operations meet minimum standards. It is also intended to protect communities 

from unscrupulous operators and the kind of bad bargains that have been made in the past.  

 
The Guyana Forestry Commission is required to monitor the forest operations once the 

agreement is made. This provision was put in at the request of some communities who argued 

that the Guyana Forestry Commission is the appropriate body to ensure that forestry is 

conducted properly. The Guyana Forestry Commission has to comply with the village council 

rules while they are in the village as does the forestry entity and its employees and agents. 

 

7.6 Mining 

 

There are numerous cases around the world of aboriginal lands and communities being 
destroyed by mining and of mining causing lasting environmental and social problems. The Bill 

contains a series of provisions to ensure full protection for Amerindian communities. 

 
Under national law the State has a right to authorise mining on private property and to authorise 

the miner to enter private property in order to carry out mining activities. Under the Bill the 

State retains the right to authorise mining but it has given up the right to authorise entry into 
Amerindian villages. Even though ownership of minerals remains with the State, Amerindian 

communities have the right to control access to minerals on their lands and can veto mining. As 

a result Amerindians are in effect, as well protected under the law, as if they were the owners of 

the minerals.  

 

Under national law a miner who wants to carry out mining activities has to get the State’s 

permission and obtain all other permits required by law e.g. environmental permits. Under the 

Bill the miner also has a legal obligation to obtain the community’s consent before s/he starts 

the mining activities.  
 

Procedurally the miner has to ask permission from the village council to enter the land to 

negotiate. It is expected that the miner will first obtain the State’s permission before negotiating 
with the community so that the community knows exactly what has been authorised. The miner 

must provide the village council with information on the mining project including who is 

involved, where the mining will take place etc. The village council is entitled to obtain any 

information which is reasonably relevant. The negotiations must be carried out in good faith and 

any agreement must be approved by the community. 

 

Communities are free to negotiate any terms they wish with the miner. But, as with forestry, the 

Bill recognises that communities have made poor commercial deals in the past. The Bill 

therefore implies certain conditions into any agreement reached between the miner and the 
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village in order to give the village some protection. These conditions include preferential 

treatment for the village to supply goods and services.  

 

National law already regulates mining and specifies when an environmental impact assessment 

has to be carried out. It also provides Guyanese with access to the courts to apply for injunctions 
to prevent environmental damage and to bring claims for compensation for loss or damage 

suffered as a result of any breach of the environmental laws. In addition to this the Bill imposes 

on the miner additional duties with respect to protecting the residents of the village as well as 
the resources on the village’s lands. This gives the village a contractual right for damages 

should the miner breach the obligations implied by law. 

 

The Bill also requires the miner to negotiate in good faith with the village to set the amount of 

tribute that will be paid to them. In the case of medium and small scale mining there is a 

minimum payment of at least seven percent of the value of the minerals obtained from the 

village lands. In addition 20% of the State’s royalties will go into a fund to be spent for the 

benefit of Amerindian communities.  

 

Although mining is subject to the consent of the village there is an exception to protect the 
overall national interest. Subject to strict procedural requirements, the State may override the 

community if there is mining project which is in the public interest. First the Minister of 

Amerindian Affairs and the Minister of Mining must declare that the mining is in the public 

interest - the village can challenge this declaration in court. Second the Ministers have to 

determine the fees and tribute to be paid to the village. Third the miner also has to give the 

Minister for mining a written undertaking to comply with the village council rules. If s/he 

breaches this undertaking or causes damage to village lands the Minister can enforce the 

undertaking and obtain compensation on behalf of the village. 

 
This power to override the village’s veto is limited to large scale mining projects. The bulk of 

mining in Guyana is carried out through small scale and medium scale mining where the 

community veto is absolute. The result is that for large tracts of land Amerindians will control 
whether mining takes place and on what terms. They will be able to decide what profits and 

other benefits they require in return for their consent. If they agree to allow mining it will be up 

to them to obtain proper legal advice and to negotiate sound commercial deals which ensure that 
they obtain a fair share of the mining revenues. 

 

8. Representation and participation 

 

In any discussion of “self-determination” one issue that needs to be considered is “who” is the 

self that has the right. In the case of Amerindians this has been quietly controversial. In the past 

individuals were able to claim that they represented the whole village and to enter into 

agreements which communities felt unable to challenge. This will no longer be possible. The 

Bill legally recognises the village council as the only representative of the village. The Bill 
ensures that the village voice is heard and that the village representatives are directly 

accountable to the people they represent. The Bill also expressly recognises the village as a 

political and social entity and seeks to ensure that Government and outsiders deal direct with the 
community and with its elected representatives 

 

The Bill regulates Amerindian Communities only and leaves civil society untouched. It is 

relevant only to those rights and interests which are held communally and has no impact on 

individual Amerindian rights. Amerindians remain free to establish NGOs which have the right 

to participate fully in civil society and to lobby on political issues equally with other members 

of civil society. However NGOs will no longer have any mandate to speak on behalf of or for 

communities. 
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All of the collective rights and powers of the village are exercised by the community itself with 

two exceptions. The village council holds the formal land title on behalf of the community and 

is also the body which formally makes the legally binding rules. The village council is subject to 

direct control by the community which elects them and the community can require 

investigations and audits to be carried out if they are not satisfied with the village council’s 
performance. 

 

Community decisions are to be made in a general meeting which will function according to 
rules set by the village council and community. This part of the Bill gives legal recognition to 

how the communities traditionally operate. The Bill leaves it up to the Communities to continue 

with their traditional approach of consensus based decision making.   

 

The Bill therefore determines that the “self” which exercises “self-determination” in Guyana is 

the Amerindian community or village. It also allows the communities and villages to come 

together to form bigger units should they wish. 

 

9. Conclusion 

 

Professor Daes who chaired the UN WGIP said that self-determination was a process Athrough 

which indigenous peoples are able to join with all the other peoples that made up the State on 

mutually-agreed upon and just terms, after years of isolation and exclusion. This process does 
not require the assimilation of individuals, as citizens like all others, but the recognition and 

incorporation of distinct peoples in the fabric of the State on agreed terms.”
15
 

 

As a result of this process Amerindian Communities are recognised and given rights and 

privileges under national laws which no other ethnic group in Guyana possesses. In addition the 

Amerindian Bill creates a second regime of special rights and advantages for Amerindian 

communities. It has been suggested that this discriminates against other Guyanese and could be 

subject to constitutional challenge. However the Constitution has a specific exemption for laws 

made for the protection, well-being or advancement of the Amerindians of Guyana and the Bill 
certainly falls within this provision. 

 

The Bill’s language does not in any way mirror the language of the draft declarations cited in 
the Amerindian demand for self-determination, but when the Bill’s provisions are closely 

examined against the background of the Constitution, the substantive demands appear to have 

been met.  

 

Irrespective of which definition of self-determination is used, it is clear that under the Bill, 

Amerindian communities have the right to determine how they will develop. Under the Bill, 

Amerindian communities are free to take control of their internal and local affairs. In addition to 

their rights to benefit as individuals from State provision of education, medicine and social 

services, Amerindians are free to set up schools and medical facilities in their communities and 
to make provision for social welfare. They have equal access to the media and currently own 

one radio station. Amerindians have the right to control entry to their lands by non-members. 

They can make rules which carry legal sanctions including criminal penalties. They have full 
power to decide what aspects of their culture to keep and what to change, what lands to protect 

and what resources to use.  The substantive right to self-determination is strengthened by the 

procedural requirements of the Bill including the requirement for free prior and informed 
consent which underpins the Bill at all stages 

 

It is now up to Amerindians to determine how they will make best use of the rights and 

privileges given to them when the Bill becomes law and how they will shape their future within 

the wider Guyanese society and economy. 

                                                
15
Quoted in Indigenous Peoples in International Law, S. James Anaya page 87  


