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Preliminary recommendations/suggestions 
Made to the Steering Committee on 18th December 2015 

 

Melinda Janki thanks the Steering Committee for the opportunity to speak with them 
about constitutional change and for their comments and questions. This note 
summarises the suggestions made and adds some further explanation in response to 
the Steering Committee.  
 
This is a very preliminary document. It should be read as beginning the 
discussion and putting forward ideas for others to consider. It is not intended to 
be a prescription of what must happen. 
 

1. Process of constitutional change:  
The process is as important as the outcome. We, the Guyanese people, must feel that 

we are a part of creating our Constitution. Our Constitution should not be something 

which is simply handed down by an elite group. There should be a national discussion 

which builds national unity on the basis of a national consensus. That does not mean 

that everyone has to agree but at least we show know why we disagree and what we 

can live with. 

The constitution reform process should provide scope for us to discuss and build a 

national consensus on what it means to be Guyanese.  

 
2. Objective:  

The objectives of constitution reform should be to create a sense of national pride and 

national identity and to build a more just society. The debate on constitution reform 

should be premised on 

- respect for the rule of law; 

- respect for the dignity of one another; 

 

The Constitution should be amended to meet basic human rights standards. For 

example the right to life should be guaranteed and the exception which allows judicial 
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executions should be removed. We cannot claim to be a free and independent people if 

this colonial barbarism from the nineteenth century continues to hang over our heads  

 

This may also be the time to consider whether to amend the third verse of the national 

anthem by replacing “six peoples” with something that unites us as one, e.g. “us 

people.” 

 

3. Powers of the President  
The current arrangement puts too much power in the hands of the executive president 

and leaves the population vulnerable to abuses of power. There are legal principles 

which restrain abuses of power. However people do not know about them. Even a 

former Attorney-General has failed completely to understand that there is no such thing 

as “untrammelled freedom” for the President. The judiciary is weak and not a sufficient 

protection for the people against abuses of power. 

 

There should be an examination of all of the powers of the president. Some powers 

should be removed and others should be restricted in order to restore a proper balance 

between the President and the people.  

Key change: Move from an executive president to a non-executive president 

The non-executive president should be  

 a unifying figure/symbol of the nation 

 a head of state above party politics 

As a national symbol and unifying figure for all Guyanese the executive president must 

be someone who is born in Guyana.  Our President must be one of us and must be 

seen to be one of us. To be a free and independent people we have to move away from 

the fear that we are not good enough to rule ourselves. It should be a matter of pride to 

be born in Guyana.   

 

The process for choosing a non-executive president should be designed to enhance 

national unity.  That needs careful thought and is beyond this preliminary note. 
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If there is a non-executive president, executive powers will be transferred to the Prime 

Minister. All such executive powers should be subject to review as suggested above. 

 

4. Indigenous and/or Amerindian 
 “Indigenous Peoples” is a political term. It is popular with NGOs. However lawyers 

avoid it because it is a legally incoherent concept which can give rise to unacceptable 

levels of special pleading. Sovereign states generally do not use “indigenous peoples” 

in their national law, precisely because it creates a divisive “them and us” mentality.  

 

The Constitution talks about indigenous peoples and Amerindians but these terms are 

unclear.  

o Who is indigenous? 

o Who is Amerindian? 

o Are they the same or different?  

o Do you have to be born in Guyana to be indigenous to Guyana? 

o Is an Amerindian born in Brazil indigenous to Guyana? 

o Are the descendants of the Amerindians who fled from Venezuela to 

Guyana in the nineteenth century indigenous? 

o Are the descendants of the Africans brought to Guyana in the seventeenth 

and eighteenth centuries indigenous? 

 

A Constitution should not use terms without being clear what they mean. These 

questions need to be answered.  

 

5. Amerindian rights 
Amerindian communities have a right of internal self-determination which is recognised 

in law (the Amerindian Act 2006). Article 212S(b) violates this right by allowing 

Amerindian NGOs to make nominations to the Indigenous Peoples Commission.  

Amerindian NGOs are not elected by the Amerindian communities, are not accountable 

to them and form no part of Amerindian governance or identity. Article 212S(b) pre-

dates the Amerindian Act 2006 and needs to be corrected by removing the reference to 
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the Amerindian NGOs. The Amerindian communities can make the nominations through 

a free choice using a method to be determined. 

 

6. Colonial remnants 
There are a few places where the Constitution contains remnants of colonial rule. These 

should be removed. Two blatant examples are 

- Art 152 savings clause 

- Art 138 the exception for judicial executions. 

 
7. Human Rights Commissions:   
The Constitution provides for 5 commissions  

- Ethnic Relations Commission 
- Human Rights Commission 
- Women and Gender Equality Commission 
- Indigenous Peoples Commission 
- Rights of the Child Commission. 

It is absurd for a small country like Guyana to aspire to having five commissions. For 

example Australia with a population of 24,000,000 and a GDP of US$1.3 trillion has one 

human rights commission which deals with all issues: 

https://www.humanrights.gov.au/ 

Guyana does not have the GDP to spend on 5 commissions.  

Guyana does not have the right people to fill the positions in 5 commissions.  

The 5 commissions should be merged into one commission. 

The Constitution requires commissioners to be people with “expertise.” However the 
existing commissioners and staff appear to have little understanding of human rights. 
The commissions have repeatedly shown a disregard for the rights and dignity of others 
and the commissioners have not corrected that pattern of behaviour. Clearly the existing 
system has failed to result in the selection of people who can make adequate 
commissioners. 

The selection system is also tainted by the perception that it is a reward for the party 
faithful or for those who can be relied upon not to challenge executive action or other 
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power bases in any meaningful way.  

There needs to be a complete revision of the way in which people are selected as 
human rights commissioners. 

 

8. Death penalty 

The death penalty is barbaric, cruel and inhuman. It has no place in a civilised society. It 
is a hangover from the era of colonial barbarism. Article 138 of the Constitution should 
be amended to remove the power of the court to order execution 

 
9. Chancellor and Chief Justice: 
Art 127 has not led to strong public confidence in the judiciary. Instead it has resulted in 
the two most senior judges “acting” for many years. This is contrary to the basic 
principles of democracy and respect for the rule of law.  

Guyana is deeply divided by the political parties. It is naïve to expect the President and 
the Leader of the Opposition to agree. This article needs to be replaced by a procedure 
which is in the best interests of the Guyanese people.  

 

10. Opposition 
The word, “Opposition” is a most unfortunate one and suggests that “Opposition” MPs 
have to oppose everything done by the “winning” party.  The change from “Minority 
Leader,” to “Leader of the Opposition” in 2000 is regrettable. While it may not be 
politically acceptable to return to “Minority Leader,” the term “Leader of the Opposition” 
should be replaced by something less divisive and aggressive.  

 

11. The Judicial Services Commission 

Article 198: the Judicial Services Commission needs to be restructured to create a more 
balanced and impartial public body whose activities are more transparent and which can 
command public confidence. 

 

12. Article 160: list system 

Party politics has been deeply divisive and destructive of national unity. Political parties 
exert an unacceptable level of influence on too many levels of society in Guyana. This 
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has hampered the development of a national identity. Loyalty to party prevents the 
emergence of basic feelings of patriotism and loyalty to Guyana and a sense of us as 
one people, one nation with one destiny.  

It is also fundamentally undemocratic  

- to have to vote for a party list rather than an individual; 

- to be unable to stand for election unless one first joins an existing party or 

creates one’s own party. 

The list system should be replaced by a system which allows individuals to stand for 

election without having to be on a party list. 

 

13. General Principles 
The general principles in the Constitution should be updated to  

- address the challenges of the 21st century; and  

- guarantee a decent future for the people.  

 

For example there should be a long term commitment to ecologically sustainable 

development:  This requires  

-  Balanced decision making which takes into account long-term and short term 

needs and impacts 

- Inter-generational equity 

- Protection of the natural capital base 

-  

14. Conceptual mistakes 

A constitution is a solemn arrangement not a panacea for all social ills. It undermines a 
constitution to put into it provisions which are better dealt with in statute. 

Some examples:  

Article 38A: a healthy economy  

Article 38E: formal education compulsory to 15 

Article 38F: vilification of religion (there should be scope for atheists; there should be 

scope to criticise and reject religious practices which are barbaric such as “an eye for an 

eye”) 
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Article 38G: public service integrity 

 

15. Correcting mistakes 
There are many drafting errors in the existing constitution. For example: 

Article 184 talks about the “non-governmental members of the National Assembly” This 
is an absurdity. The National Assembly is one of the arms of government. 

  

16. Methodology 
At all stages the purpose of constitution reform should be to identify what is in the best 

interests of the Guyanese as one people, one nation with one destiny. This should be 

done with the full participation of the people and through meaningful consultation as 

defined by the Constitution in Article 232.   

The methodology could include 

- social media as well as the more traditional public meetings 

- a full discussion in the media: newspapers, TV, etc 

- engagement with the youth parliament 

 

Consultation also needs to be informed. It would be helpful to have a period of public 

education including 

-  Education on the current constitution and its strengths and weaknesses 

- Position papers and briefs on specific topics e.g. the role and powers of the 

President, the list system, fundamental human rights. 

 

17. Composition of CRC 
There is a perception that there is an imbalance in public life with a relatively small 

group of people being given roles and functions. The Constitution Reform Commission 

must be independent and impartial and it must be seen to be independent and impartial. 

Without losing the benefits of experience and wisdom, there is a need to reach beyond 

the traditional mix of the “good and the great”, party loyalists and civil society activists to 

involve new people who are creative, thoughtful and effective.  
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One possible selection process could be as follows:  

- Do Terms of Reference for the members of the CRC setting out the criteria and 

qualifications required. A key criterion would be loyalty to Guyana above 

allegiance to any private or political group 

- Let people apply to be on the CRC 

- Have an independent panel to select a preliminary list 

- Let the national assembly choose from the list on a free vote. 

 

18. Amendments 

It would be helpful to create a panel of lawyers who have drafted legislation. Their role 
would be to advise on the technical aspects of changing the Constitution including 
advising on whether changes are appropriate legally (not politically), whether for 
example a proposed change is already provided for in the Constitution or statute or in a 
legal principle, or whether a proposed amendment should be put into a statute rather 
than the Constitution.  

There are places where the language of the Constitution is ungrammatical, obscure or 
clumsy. The panel of lawyers should also review the existing Constitution to correct the 
grammatical errors and make the language as accessible as possible for the ordinary 
Guyanese.  

 

The Constitution should be living working document for all Guyanese  

and a matter of national pride. 


