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Good morning. When Sherlina asked me to take part in this panel, of course I was delighted. We 

lawyers are literally advocates. The entire legal profession has an ethical responsibility to 

promote and protect human rights. Lawyers have that ethical responsibility particularly when the 

cause is unpopular and goes against the prejudices of the majority.  So I would like to thank 

GuyBow for giving me the opportunity to take part today. 

 

World Human Rights Day tomorrow marks 69 years since the UN General Assembly adopted 

the Universal Declaration of Human Rights. Have you even wondered why this is so special? We 

need to go back to 1948 because if there is one lesson we should never ever forget it is the lesson 

of what can happen when 1 group of people decide it is okay to hate or devalue another group of 

people. 

 

In 1948, humanity was coming out of an immense darkness - the Second World War. 60 million 

people had been killed. The war started in Europe and spread to Africa, Asia, the Pacific. The 

Germans murdered 6 million Jews and nearly 3 million Soviet prisoners of war. The Germans 

also murdered millions of other people who they considered to be inferior – Slavs, Africans, 

homosexuals, people with disabilities, pacifists, vegans, alcoholics, drug addicts and so on. The 

atrocities were not limited to Germany. Winston Churchill, the British Prime Minister let 3 

million Indians die of starvation in order to ship food from India to Great Britain. In his eyes the 

Indians were simply less valuable as human beings. The Americans dropped atom bombs on 

Hiroshima and Nagasaki and fire bombed Tokyo. These Japanese cities were not military targets; 

they were full of civilians whose lives did not matter to the Americans because all Japanese were 

enemies, even the children who burned to death. I could go on but you get the picture.  

 

The Universal Declaration of Human Rights is a direct response to the Second World War and its 

atrocities. It says in the preamble: 

 

 Whereas disregard and contempt for human rights have resulted in barbarous acts which have 

outraged the conscience of mankind, 

 

This is the big non-negotiable. If there is one lesson to learn it is that never again should one 

human being treat another with contempt. Never again should any group of people be 

stigmatised and devalued. This is why the very first words of the UDHR are 

 

 Whereas recognition of the inherent dignity and of the equal and inalienable rights of all 

members of the human family is the foundation of freedom, justice and peace in the world.  
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Are you a human being? Then you have inherent dignity. Human rights are held by everyone. 

They don‟t suddenly disappear because somebody is homosexual or transgender. Everybody has 

the same fundamental rights. If members of the LGBTI community are marginalised, devalued, 

or stigmatised then their dignity is harmed. 

 

Article 1 of the UDHR says that All human beings are born free and equal in dignity and rights. 

It is really a terrible indictment of our society that there are still people in Guyana who don‟t 

accept that members of the LGBTI community have inherent dignity and equal rights. These 

people are nearly 70 years out of date. The right to equality is also enshrined in Guyana‟s 

Constitution so anybody who does not believe in equality for the LBTI community is also out of 

step with the Constitution.  

 

Unfortunately at this point I have to admit that on this issue the law and the legal system are an 

embarrassment and Guyana falls below minimum human rights standards. 

 

Section 353 of the Criminal Law Offences Act criminalises sex between 2 consenting adult 

males. The maximum sentence is life imprisonment. This is a clear violation of the right to 

equality for men who have sex with men. In South African the Constitutional Court struck down 

the sodomy law. They compared it to apartheid. The court said, “Just as apartheid legislation 

rendered the lives of couples of different racial groups perpetually at risk, the sodomy offence 

builds insecurity and vulnerability into the daily lives of gay men. There can be no doubt that the 

existence of a law which punishes a form of sexual expression for gay men degrades and 

devalues gay men in our broader society. As such it is a palpable invasion of their dignity…..” 

That decision was given nearly 20 years ago.  

 

The sodomy law stigmatises a group in our society - men who have sex with men. We need to 

get rid of this law. Earlier this year Minister Greenidge suggested that removing the sodomy law 

might seem like an imposition of beliefs from the UK. With all due respect to the Minister that 

was a really daft comparison. The sodomy offence is a British colonial thing. The sodomy 

offence was abolished in revolutionary France in 1793 – that is 224 years ago. So the French 

Penal Code did not contain the sodomy offence. The German, Netherlands, Belgian, Spanish, 

Portuguese and Scandinavian codes are all derived from the French Penal Code. So they don‟t 

have the sodomy offence. Obviously none of their former colonies have the sodomy offence. 

Only British colonies. The sodomy offence was imposed on Guyana by the British. When 

Guyanese people defend section 353 they are defending a law imposed by colonial oppressors. 

They are defending a law that the British got rid of 50 years ago. And they are violating the 

principle of equality.  

 

Let us take another example. Earlier this year Magistrate Bess was reported as having said that 

he knows only two genders, male and female. This is an incredible statement. How could any 

magistrate make such a statement in 2017, apparently in total ignorance of reality? Article 39 of 

the Constitution required Magistrate Bess to pay due regard to comparative and international 

law. But it seems he was woefully unaware of international human rights law relating to equality 

or the decisions of other courts. Compare the Indian Supreme Court which recognised 

transgender as a third gender. Or North American cases where the courts acknowledged that, 

 



Page 3 of 4 
 

By definition a transgender individual does not conform to the sex-based stereotypes of the sex 

that he or she was assigned at birth……a person is defined as transgender precisely because of 

the perception that his or her behaviour transgresses gender stereotypes.  

 

Sex discrimination includes discrimination against a transgender person for gender non-

conformity. Clearly Magistrate Bess discriminated against Petronella as a transgender person and 

denied her access to justice.  Why is this magistrate still on the bench?  

 

I want to finish with a quick comment on the cross dressing case. This was a silly decision by the 

first court and a silly decision by the court of appeal. I expect the CCJ to strike it down. You 

simply cannot have a criminal offence that depends on something as vague as „improper 

purpose‟ which is so subjective. It is a violation of the rule of law which says that the elements of 

a criminal offence must be clear so that people can obey the law.  

 

Furthermore the only people who will be affected by this law are those who cross-dress and 

those people are the transgender. So once again Guyana is stigmatising and marginalising a 

group of people. And that is a very dangerous thing to do. It suggests contempt for others. It 

opens the door to bigotry. The Indian Supreme court has said, “Seldom our society realises or 

cares to realise the trauma, agony and pain which members of transgender community undergo. 

Our society often ridicules and abuses the transgender community and in public places like 

railway stations, bus stands, schools, workplaces, malls, theatres, hospitals, they are sidelined 

and treated as untouchables forgetting the fact that the moral failure lies in the society‟s 

unwillingness to contain or embrace different gender identities and expressions, a mindset we 

have to change,” That was India in 2012. It is equally true of Guyana in 2017. This society has to 

change its mindset. This society has to meet international human rights standards.  

 

In conclusion then, world human rights day reminds us that every human being has dignity and 

equal rights. Those rights are set out in the UDHR. They are given effect in Guyana‟s 

constitution. 

 

It is, or at least it ought to be, blindingly obvious that members of the LGBTI community have 

inherent dignity and equal rights with everybody else.  

 

Any violation of those rights should be exposed and challenged in the courts until we finally 

create a society that is kind, decent, and respectful of one another‟s dignity and humanity. 

 

Additional notes 

In a judgement delivered orally in February 2017 the Court of Appeal upheld the decision of the 

Chief Justice in McEwan et al v Attorney-General which states that, “If a person is wearing an 

„attire‟ for the purpose of expressing or accentuating his or her personal sexual orientation in 

public, Section 153(1)(XLVII) is not offended since such a purpose is not improper or even 

capable of being viewed as improper.”  Freedom of expression is a fundamental human right 

which is guaranteed by the UDHR and by Article 146 of the Constitution. Insisting that a 

transgender individual must comply with the dress code that is applicable to the person‟s 

assigned sex rather than the person‟s gender identity, is a violation of the individual‟s 
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fundamental right to freedom of expression under Article 146. Worse yet when it is the court that 

is violating human rights. These are all serious matters. 

 

The sodomy law is also a violation of the right to privacy. Article 12 of the UDHR states that  

No one shall be subjected to arbitrary interference with his privacy. The Guyana Constitution 

incorporates the ICCPR which also states at Article 17 that No one shall be subjected to 

arbitrary or unlawful interference with his privacy, [family, home or correspondence, nor to 

unlawful attacks on his honour and reputation.]  That is fairly clear. What 2 consenting adults do 

with each other in private is their business. The police should have better things to do than go 

about peeping in at people‟s windows.  

 

People who are criminalised for private, adult, consensual sexual conduct are frightened. 

Sentence of life imprisonment. Vulnerable to exploitation by a corrupt policeman. 

 

Health risk The Commonwealth Eminent Persons Group report: 

“These [criminal laws that penalise adult consensual private sexual conduct between people of 

the same sex] are a particular historical feature of British colonial rule. They have remained 

unchanged in many developing countries of the Commonwealth despite evidence that other 

Commonwealth countries have been successful in reducing cases of HIV infection by including 

repeal of such laws in their measures to combat the disease. Repeal of such laws facilitates the 

outreach to individuals and groups at heightened risk of infection. The importance of addressing 

this matter has received global attention through the United Nations. It is one of concern to the 

Commonwealth not only because of the particular legal context but also because it can call into 

question the commitment of member states to the Commonwealth‟s fundamental values and 

principles including fundamental human rights and non-discrimination.” 

 

Religion – Guyana is not a theocracy but a democracy that must respect human rights 

 

Ban Ki Moon UN General Secretary 

“I ask those who use religious or cultural arguments to deprive LGBT people of their human 

rights: what do you gain by making others less equal? Is your religion or culture so weak that 

the only way you can sustain it is by denying others their basic rights? There is no room in our 

21st century for discrimination based on sexual orientation or gender identity.”  

 


